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Relevant Docket Entries 


1952 
July 9 Complaint, appearance filed 
* * m * * * s * * * 


Aug. 138 Answer of deft to complt. App of Charles M. 
Irelan & Ross O’Donoghue as attys for deft; c/m 
8-12-52; filed. 

1954 

Nov. 16 Hearing begun; Respited to 11-17-54; Reported: 
Delehanty Youngdahl, J. 

Nov. 17 Hearing resumed; Respited to 11-18-54; Re- 
ported Delehanty Youngdahl, J. 


Nov. 18 Hearing resumed; concluded. Briefs to be 
presented. Reported: Youngdahl, J. 


1955 
Jan. 28 Memorandum opinion (N)  Youngdahl, J. 
Feb. 2 Judgment for deft (N) | Youngdahl, J. 


* * * * * * * * * * 


Feb. 12 Motion for new trial or in alternative to enter 
judgt for pltffs; e/m 2-12-55; P&A; M.C. 2-12-55 filed 

Feb.'17 Opposition of deft to motion for new trial; ¢/m 
2-17-55 _filed 

Mar. 15 Order denying motion for new trial or to enter 
judgment (N) Youngdahl, J. 

Apr. 14 Notice of appeal by pltf; $5.00 deposited by 
J. Joseph Barse; copy mailed to U.S. Atty. filed 


* * * & * * * * s * 
May 24 Consent order extending time for filing record on 


appeal in the U.S. Court of Appeals for the D. of C. 
to 6-24-55 filed. Youngdahl, J. (N) 





3 


Jun. 27 Order extending time for filing record on appeal 
to and inel. 7/13/55 filed. Youngdahl, J. (N) 

om & & * & * * * * * 

1956 

Mar. 19 Certified copy of judgment of U.S.C.A. vacating 
order of U.S.D.C. & remanding to U.S.D.C. for further 
proceedings not inconsistent with opinion of this Court; 
and copy of opinion; filed 

1958 

Mar. 14 Memorandum of findings of fact and conclusions 
of law. (N/AC)  Youngdahl, J. (N) 

Mar. 27 Judgment for Margaret Baker Administratrix 
of the Estate of Dot John Baker in the sum of 
$12,000.00 vs. U.S.A.; judgment for State Farm Mutual 
Automobile Insurance Company a corp. in the sum of 
$663.00 vs. U.S.A.; judgment for Vergie Ellen Lewis 
in the sum of $550.00 vs. U.S.A.; judgment for Percy 
Waller in the sum of $950.00 vs. U.S.A.; and attys 
fees (20%) and costs. Youngdahl, J. (N) 


* * * * * % * * * * 


May 26 Notice of appeal of deft. Copy mailed to Joseph 
J. Barse, Investment bldg. filed 





366 Filed Jul 91952 Harry M. Hull, Clerk 
Captions Omitted Herein 


Complaint for Damages (Wrongful Death) 


1. This action arises under Title 28, United States Code, 
Sections 1346 (b), 2401 (b), 2402, and 2671 through 2680, 
both inclusive. 


2. Plaintiff, Margaret Baker, Administratrix of the 
Estate of Dot John Baker, was duly appointed and has 
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qualified as Administratrix of said estate, in the United 
States District Court for the District of Columbia, holding 
a Probate Court, on April 1, 1952. Plaintiff, State Farm 
Mutual Automobile Insurance Company, is a corporation 
with its main office in Bloomington, Dllinois, and with a 
branch office at 927-15th St., N.W., Washington, D. C. 


3. On February 23, 1952, on Route + 2, Caroline County, 
State of Virginia, approximately two or three miles north 
of Bowling Green, Virginia, decedent, Dot John Baker, 
was operating his motor vehicle north on said highway, 
east of center line thereof. At the same time and place 
defendant was operating a motor truck south on said high- 
way in such a careless, reckless, and negligent manner, 
and in violation of the traffic regulations then and there in 
full force and effect in the State of Virginia, so as to 
cause said motor truck to cross over the center line of 
said highway into the northbound lane of traffic and collide 

' with the motor vehicle of decedent, as a result of 
367 which decedent sustained injuries which caused his 
immediate death. 


4. As a result of the wrongful death of the decedent, 
pecuniary loss and damage, and other damage and 
injuries have been sustained by his widow, Margaret 
Baker, and his children, Yvonne Jeanette Baker and 
Christine Sheila Baker, aged respectively three years and 
one month at the time of decedent’s demise. Plaintiffs 
say that the wrongful and negligent actions of defendant 
were such, that if death had not ensued, would have en- 
titled decedent to have maintained an action and recover 
damages against said defendant during his lifetime, and 
that no such action was brought during his lifetime. 


5. As a further result of the aforesaid negligence, etc., 
of the defendant, the motor vehicle owned by decedent 
was completely demolished and destroyed. As a result 
thereof, plaintiff State Farm Mutual Automobile Insur- 
ance Company, a2 corporation, became obligated under a 
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policy of insurance then and there in full force and effect, 
to pay to decedent’s estate the fair and reasonable value 
of said motor vehicle, less the sum of Fifty Dollars 
($50.00). Plaintiff, State Farm Mutual Automobile In- 
surance Company, averages said value to have been Eight- 
Hundred Dollars ($800.00) and it thereupon has paid to 
decedent’s estate the sum of Seven Hundred-Fifty Dol- 
lars ($750.00), upon payment of which title to said vehicle 
was transferred and assigned to said plaintiff, and the 
vehicle sold for salvage to J. W. Elliot and Sons, Bowling 
Green, Virginia, for the sum of Eighty-Seven Dollars 
($87.00). 


6. Under the circumstances, the persons responsible 
for the operation of the motor truck, if they were private 
persons, would be liable to the plaintiffs for their injuries 
and damages resulting from the accident. 


7. The motor truck which struck decedent’s motor 
vehicle was owned by the United States Army, and the 
driver was acting in an official capacity on behalf of the 
United States Army. The accident occurred while the 
driver was an employee of the United States Government 
acting in the scope of his office and employment in behalf 
of the United States Army and not engaged in combatant 
activities. 


368 8. By letters dated April 24, 1952 plaintiffs 

gave notice which was forwarded to the command- 
ing General, Second Army, Fort George G. Meade, Mary- 
land, of their claims for damages resulting from the acci- 
dent. On June 23, 1952 notice was given that said claims 
would be withdrawn from further consideration by a 
Federal Agency in view of the fact that they would 
exceed the jurisdictional amount of One thousand Dollars 
($1,000.00). 


Wherefore, plaintiff Margaret Baker, as Administrator 
of the estate of Dot John Baker, deceased, and for the 
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benefit of Margaret Baker, widow, and Yvonne Jeanette 
Baker and Christine Sheila Baker, infant children of 
deceased, demands judgment against the defendant in ~ 
the amount of One-hundred Fifty Thousand Dollars 
($150,000.00) and costs; and plaintiff State Farm Mutual 
Automobile Insurance Company, a corporation, demands 
judgment against defendant in the amount of Six-hundred 
Sixty Three Dollars ($663.00) and costs. 


We.cx, Datry & WELCH 


By: /s/ J. JosepH Barse 
Attorneys for Plaintiffs 
1511 K St., N. W. 
Washington 5, D. C. 
District 6296 


* * * 7 * oe * * * * 

369 Filed Aug 12 1952 Harry M. Hull, Clerk 

» * * * * * + * e * 
Answer 


First Defense 
The complaint fails to state a claim upon which relief 
may be granted. 
Second Defense 


Answering the numbered paragraphs of the complaint 
the defendant avers: 


1. It is not required to answer the allegations of para- 
graph 1 of the complaint. 


2. Admitted. 


3. Defendant admits that an accident occurred between 
the vehicles alleged at approximately the time and place 
alleged in paragraph 3 of the complaint and further 
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admits that plaintiff’s intestate was killed as a result of 
the collision but denies the other allegations of paragraph 3. 


4 and 5. Defendant is without knowledge or information 
sufficient to enable it to form a belief as to the truth of the 
allegations contained in paragraphs 4 and 5. 


6. Denied. 
7. Denied. 


8. The allegations of paragraph 8 are irrelevant. 


Third Defense 


Since plaintiff, State Farm Mutual Automobile Insur- 

ance Company, a corporation, is not a resident of 

370 the District of Columbia, and since the accident 

complained of did not occur in this District, the 

said insurance company may not maintain this suit in this 

District against the United States for it has not consented 

to be sued in such circumstances and accordingly the 
complaint of the insurance company should be dismissed. 


Fourth Defense 


Limit to suits involving wrongful death under the laws 
of the State of Virginia is $15,000.00 and accordingly this 
suit, in the sum of $150,000.00, may not be maintained. 


/s/ CHarues M. IReLan 
Charles M. Irelan 
United States Attorney 


/s/ Ross O’DonoGHUE 
Ross O’Donoghue 
Assistant 
United States Attorney 
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373 Memorandum 


Plaintiffs bring this action against the United States 
under the Federal Tort Claims Act, 28 U.S.C.A. 1346(b) 
to recover damages suffered in an automobile collision 
with an army truck.’ 


On February 23, 1952, at nighttime, betwen 10:15 and 
10:30, as plaintiffs were proceeding north along Route 
+ 2, Caroline County, Virginia, in two cars, some two and 
one-half miles north of Bowling Green, Virginia, the lead 

ear was struck by an army truck which then pro- 
374. ceeded to collide with the rear civilian car in a 

head-on direction. The army truck was driven by 
one Sergeant Graves who was stationed at the time at 
Camp A. P. Hill, Virginia, as a caretaker. 


Dot John Baker, driver of the rear car, was killed. 
This suit is brought by his widow, Margaret Baker, ad- 
ministratrix of the estate of the deceased, to recover for 
the wrongful death of decedent and pecuniary loss and 
damage sustained by herself and her infant children, 
Yvonne Jeanette Baker and Christine Sheila Baker. 
Vergie Ellen Lewis and Percy Waller, passengers in the 
motor vehicle operated by Dot John Baker, were seriously 





1 Pertinent provisions of the Act read as follows: 
28 USCA #1346(b): 


‘¢* * * the district courts * * * shall have * * * jurisdiction of civil 
actions on claims against the United States, for money damages * * * for 
* * * personal injury or death caused by the negligent or wrongful 
act * * * of any employee of the Government while acting within the 
scope of his office or employment, under circumstances where * * * 2 
private person would be liable to the claimant in accordance with the 
law of the place where the act * * * occurred.’’ 


28 USCA #2671: 


‘¢'¢ Acting within the scope of his office or employment’, in the case of 
a member of the military or naval forces of the United States, means 
acting in line of duty.’’ 


> 
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injured and seek to recover for necessary care and treat- 
ment, for pain and suffering, and from loss of income.” 


Counsel stipulated that all three cases be consolidated. 


At the time of the accident, Sergeant Graves was 
assigned a truck for use in connection with his duties as 
caretaker of the A. P. Hill Army Reservation. He was per- 
mitted to go off post with the vehicle only after receiving 
special authorization accompanied by a trip ticket stamped 
‘“off-post’’.$ 


375 On the day of the accident, Sergeant Graves was 

‘‘present for duty’’ from 0100 to 2400, meaning that 
he was not confined, in sick bay, or A.W.O.L. He was 
‘‘on-duty’’ during the day until 5:00 P.M. At about 7:00 
P.M. he drove to the Post Headquarters on the Reservation 
in the truck, chatted for a while with the switchboard 
operator, then left for Bowling Green about 9:00 P.M., 
allegedly to get a haircut. Sergeant Graves had no trip 
ticket nor any type of authorization for the trip. 


There is a conflict in testimony as to the direction in 
which the Sergeant was travelling at the time of the acci- 
dent; he says he was going north, back to the army post; 
plaintiffs maintain that they were going north, that the 
army truck was going south and hit them in a head-on 





2The State Farm Mutual Insurance Company seeks to recover, under a 
subrogation clause in the insurance policy, those payments it made upon 
destruction of the rear car. 

3 Army Regulations provide, in pertinent part, as follows: 

**26. Use of vehicles. * * * 

‘tb. Motor vehicles * * * will be operated when not in convoy only if 
properly dispatched on DD Form 110 (Vehicle and Equipment Opera- 
tional Record) issued by the dispatching motor pool or under such in- 
structions as the appropriate commander under existing authority may 
direct.’’” 

‘<a. No officer or employee of the Department of the Army at the seat 
of the Government or in the field, within or without the continental limits 
of the United States, is authorized to use an official passenger vehicle 
for other than the actual performance of official duties.’’ 
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direction. In fact, plaintiffs can only sustain their theory 
of negligence upon the premise that Graves was travelling 
south, away from the Post. 


Plaintiffs contend that Sergeant Graves was negligent; 
that since the Government owned the truck and Graves 
was an employee of the Government, the defendant must 
overcome the presumption, under Virginia law, that such 
ownership and employment creates an agency relation- 
ship, thereby fixing Graves within the scope of his em- 
ployment for purposes of the Tort Claims Act; that the 
Government has failed to rebut this presumption; that 
Graves’ continuous possession of the truck for such use 
as making a seven-mile trip from Travis Lake, where he 
lived, three times a day for his meals, indicates that the 
truck was to be used for general necessities, such as get- 
ting ia haircut at Bowling Green when needed; that while 
trip tickets were required even to get meals (and if 
Graves were to go off base with the truck, for any pur- 

pose, these trip tickets would have to be stamped 
376 = ‘‘off-post’’) it was an accepted practice to have 

this formality carried out in advance as well as 
retroactively; that on the day of the accident there was 
no dispatcher available to distribute or stamp the needed 
trip tickets, but had one been available the ticket would 
have been stamped at that time in line with the usual 
practice to issue trip tickets to go to Bowling Green, and 
had there been no accident, trip tickets would have been 
issued Monday to cover the week end. Realistically ap- 
praised, assert plaintiffs, Graves’ unrestricted use of the 
vehicle for a broad range of legitimate purposes must 
logically be considered to cover a trip to Bowling Green 
to get a needed haircut, unobtainable on the Post. This, 
plaintiffs urge, combined with the prevailing practice of 
issuing trip tickets for such purpose, places Graves within 
the scope of his employment and makes the Government 
liable for his negligence. 
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The Government contends that even if negligence be 
found, the plaintiffs have failed to prove that Graves was 
acting within the scope of his employment, as required to 
hold the Government liable; rather, he was on a frolic of 
his own, serving no official purpose or business of the 
Government; that the mere fact he was a soldier is not 
sufficient to establish agency, but rather the plaintiffs 
must prove by preponderance of the evidence that Sergeant 
Graves was engaged in his master’s business at the time 
of the accident; that they have failed to do so, since it 
is uncertain as to what Graves was really doing at the 
time of the accident, and if it were to get a haircut, this 
is personal and not official buisness; that while Graves’ 
failure to obtain trip tickets indicates the unofficial nature 
of the trip, even if he could have gotten them accord- 
ing to prevailing practices, this would not make his mis- 

sion official, for no superior officer may authorize 
377 ~+the use of an army vehicle for such an unofficial 

mission. The Government also asserts that the 
question of scope of employment must be determined by 
federal law and not Virignia law, and since Graves was 
not serving his master, nor intending to do so, since no 
actual control or right to control existed; since he was 
acting subject to no orders at a time when he was off- 
duty, the Government is not liable. 


The Court is satisfied that Sergeant Graves was going 
south at the time of the accident and that it was his 
negligence which caused the accident. Whether or not he 
was acting within the scope of his employment is the 
critical issue. This question is not to be determined by 
Virginia law. Plaintiffs, in seeking to make use of the 
presumption of agency under Virginia law, have confused 
the question of liability as to negligence with the ques- 
tion of whether the activity causing the injury was com- 
mitted within the scope of employment. In United States 
v. Sharpe 189 F. 2d 239, 241 (Fourth Cir. 1951), involv- 
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ing a question of whether an army sergeant involved in 
an automobile accident was acting within the scope of his 
employment, the Court decided that the issue of scope of 
employment was one of statutory construction as to which 
the federal courts were not bound by local decisions but 
apply their own standards. It was there stated: 


‘‘We look to the federal law and decisions to determine 
whether or not the person who inflicted the injury was an 
‘employee of the Government * * * within the scope of his 
office or employment.’ We look to the local law for the 
purpose of determining whether the act with which he is 
charged gives rise to liability. The Tort Claims Act 
adopts the local law for the purpose of defining tort 
liability, not for the purpose of determining the relation- 
ship of the Government to its employees.’’ 


378 This rule finds support in many cases. Williams 

v. United States 215 F. 2d 800, 806-810, (Ninth 
Cir. Sept. 8, 1954); United States v. Inmon 205 F. 2d 681, 
684 (Fifth Cir. 1953); Field v. United States 107 F. 
Supp. 401, 403-405 (N.D. Ill. 1952); Hubsch v. United 
States 174 F. 2d 7, 9-10 (Fifth Cir. (1949)). 


Not only is there no presumption of agency in the federal 
courts on the basis of ownership or employment, but the 
doctrine or respondeat superior, as applied to the military, 
is narrowly construed under the Tort Claims Act: 


The Act ‘‘* * * carefully delimited the area of federal 
liability for a tortious act of (as here) a soldier, by 
providing that such liability would attach only when the 
act was committed while the soldier was ‘acting in line of 
(military) duty.’ This careful delineation provides a 
clear line of demarcation between Government liability for 
a soldier’s torts and the area of general liability of a 
private employer for torts of his employees in classical 
‘master and servant’ cases where the rule of respondeat 
superior is normally applied.’’ Williams v. United States, 
supra p. 807. 
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Plaintiffs must establish by affirmative evidence that the 
Government employee was acting not for some independent 
and personal reason, but was acting to further the official 
purposes of the Government. United States v. Lushbough, 
200 F. 2d 717, 720-721 (Eighth Cir. 1952); Field v. United 
States, supra, p. 402-405; United States v. Inmon, supra, 
p. 684. 


We cannot overlook the fact that: 


‘<* * * Congress made abundantly plain that federal 
liability can arise only when the tortious act was committed 
at a time when the tort feasor member of our military or 
naval forces was actually ‘acting in line of duty.’ Unless 
we are prepared to utterly desregard this mandate and 
refuse to conform to its obvious meaning, we must (as we 
do in this case) hold that ‘acting in line of duty’ means 
acting in line of military duty. Williams v. United States, 
supra, p. 808. 


The Court is unable to perceive how Sergeant Graves 
was acting in the scope of his employment when he 
379 took an army truck, while he was ‘‘off-duty’’, 
without authorization, without trip tickets stamped 
‘‘off-post’’, allegedly to get a haircut in Bowling Green. 
Whether or not he could have obtained the required trip 
tickets retroactively to cover the trip is not controlling, 
for a loose army practice of issuing trip tickets does not 
convert a personal excursion into one in line of military 
duty. We cannot: 


““* * * close our eyes and agree that a loose post 
‘practice’ of ‘passing around’ trip tickets issued only for 
official use (when the actual use is not for official business) 
in some undisclosed way transformed the use * * * into an 
authorized ‘official use’.’? Williams v. United States, 
supra p. 808. 


While we doubt that one going to get a haircut under 
the prevailing circumstances would be acting in line of 
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official duty, we need not reach this issue as plaintiffs 
have failed to establish exactly what Sergeant Graves 
was doing at the time of the accident. If, as plaintiffs 
contend, he went to Bowling Green about 9:00 P.M., 
found the barbership closed, went to Maud’s Grill, stay- 
ing no more than fifteen minutes, and then immediately 
started back for Travis Lake, it would seem that Ser- 
geant Graves should have been going north at the time 
of the accident—the same direction in which plaintiffs 
were traveling. In that event, plaintiffs’ theory of negli- 
gence would fall. But the evidence indicates he was 
going south. For some unexplained reason he had either 
been to Bowling Green and was again going there, or he 
had never been to Bowling Green and was going there for 
the first time on some venture unknown to the Court. 
Whatever official military business was involved fails to 
appear. This, read in light of the fact that Sergeant 
Graves was off-duty, subject to the control of no one but 

himself, on an unauthorized mission, makes it un- 
380 reasonable to conclude that Graves was acting in 

the scope of his employment at the time of the 
accident. 


Under the Federal Tort Claims Act the Government 
has waived its sovereign immunity only as to those claims 
falling squarely within the four corners of the Act. 
Though the temptation is sometimes acute, we are not 
to substitute personal compassion for the considered and 
written intent of Congress. To grant plaintiffs’ relief 
would be to materially enlarge that qualifying phrase 
of the act which limits Government liability to wrongful 
acts of its employees committed within the scope of such 
employment or office—in the case of the military, in line 
of duty. 


Upon consideration of the oral arguments and written 
briefs, and upon all the evidence presented in open court 
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and filed here, the Court concludes plaintiffs have failed 
in their burden of proof to establish that defendant was 
within the scope of his employment at the time of the 
accident. Other issues involved herein therefore become 
moot. 


Counsel for the Government will prepare an order 
consistent with these findings. 


/s/ Lutaer W. Youncpanu 
Judge 
January 28, 1955 
381 Filed Feb 2 1955 Harry M. Hull, Clerk 


Order 


These cases having been consolidated and having come on 
for trial, the testimony of witnesses, pleadings, evidence 
and briefs for the respective parties having been fully 
considered, and the Court’s Memorandum Opinion having 


been filed herein, containing the findings of fact and 
conclusions of law, it is by the Court this 2nd day of 
February 1955, 


OrperED That judgment be and the same hereby is 
entered for the defendant. 


/s/ Luta W. YouncpaHL 
Judge 
* * * ® * * * a 
383 Filed Feb 12 1955 Harry M. Hull, Clerk 
* + * ? e * * e & 
Motion for New Trial or in the Alternative to Enter 
Judgment for the Plaintiffs 


Come now the plaintiffs, by and through their attorneys 
and move that they be granted a new trial herein or in the 
alternative, that the judgment for the defendant be vacated 
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and judgment entered in favor of plaintiffs, and for reasons 
therefore state as follows: 
1. The judgment is contrary to the Law. 
2. The judgment is contrary to the evidence. 
We tc, Damy & WELCH 


By: /s/ J. JosepH Barse 
J. Joseph Barse 
Attorneys for Defendants 


The above entitled matter came on to be heard before 
the Court on a motion in the alternative by plaintiffs for 
a new trial or for judgment in their behalf. It was taken 
under advisement. 


Upon reconsideration, the Court remains satisfied that 
the judgment rendered is contrary neither to the law nor 


evidence. It is, therefore, by the Court this 15th day of 
March, 1955, 


OrvereD that the motion be and is hereby denied in 
all respects. 


/s/ LutrHer W. YounGpAHL 
Judge 


386 Filed Apr 14 1955 Harry M. Hull, Clerk 


* # ad * * * * * * 
Notice of Appeal 


Notice is hereby given this 14th day of April, 1955 
that Margaret Baker, Administratrix, ete. State Farm 
Mutual Automobile Insurance Company, a corporation, 
Vergie E. Lewis, and Percy Waller hereby appeal to the 
United States Court of Appeals for the District of Co- 
lumbia from the judgment of this Court entered on the 
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15th day of March, 1955 in favor of the United States 
of America against said Margaret Baker Administra- 
trix, etc. State Farm Mutual Automobile Insurance Com- 
pany, Vergie E. Lewis, and Percy Waller. 


We cn, Damy & WELcH 
By:/s/ J. JosepH Barse 
J. Joseph Barse 
Attorneys for Plaintiffs 
505 Investment Building 


392 Filed Jul 12 1955 Marry M. Hull, Clerk 


* 5 a * * * * * * * 


Stipulation 


It is hereby stipulated by and between counsel for the 
parties herein, that the typewritten papers attached 
hereto are exact copies of the exhibits introduced at the 
trial of this case and designated as plaintiffs exhibits 
No. 12 and 13, and defendant’s exhibit No. 1. 


/3/ J. JOSEPH Base 
Attorney for 
Margaret Baker 
505 Investment Building 


/s/ JosePH A. Rarrerty, JR. 
Asst. U. S. Attorney 
Dated: July 12, 1955 


Filed Jul 12 1955 Harry M. Hull, Clerk 


ba e * * * * * * * * 
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Plaintiff's Exhibit +12 
C.A. 3015-52 


For immediate delivery to ...... 


HEADQUARTERS COMPANY SECOND ARMY 
Fort George G. Meade, Maryland 


SPECIAL ORDERS 22 Jan 52/arr 
NUMBER 18 


EXTRACT 


1. SFC (E-6) LEVI H. GRAVES RA13014977 (NEG) 
MOS 1102 TOE Unspee ETS Indef RA Unasgd A/S 
Mos o/s 27 DOR fr o/s Feb 51 who will be reld fr asgmt 
2000-3 Fd Sve Sch, Ft Geo G Meade, Md and trf in gr 
WP 24 Jan 52 to 2104 ASU A. P. Hill, Va. Four (4) 
DDALYV, rptg thereat 28 Jan 52. EDCSA: 28 Jan 52. 
HA: 2216 Cumberland St. Philadelphia, Pa. Tvl by rail 
water bus or air auth, TPA TDN 1-16 1-216 P1410-02 
03 04 07 A2122020 S99-999. Auth :AIABA-E Subj: Trf 
of EM dtd 16 Jan 52. 


® * * * * = * * * & 


/3s/ Harry R. Sytce 

Harry R. Sylee 
Major Infantry 
Commanding 


DISTRIBUTION: Fd Sve Sch (10) 2104 ASU A. P. 
Hill, Va. (5) 2000 ASU Hq 2d Army (15) Army Comp- 
troller (5) AG Information (5) Ord Section (5) ... (45) 


A TRUE COPY 
ArtHurR KNEPLEY, JR. 
Captain, Inf 


Filed Jul 12 1955 Harry M. Hull, Clerk 


& * R * * * ® 2 * s 
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Plaintiff's Exhibit +13 
C.A. 3015-52 


HEADQUARTERS COMPANY 
2104 ASU 
A. P. HILL MILITARY RESERVATION 
FREDERICKSBURG, VIRGINIA 


DUTY AND STATUS CERTIFICATE 
(Individual on Active Military Duty) 
A. P. Hill Military Reservation 
27 February 1952 


I certify that GRAVES, LEVI H., RA13014977, Sfe, 
2104 ASU, A. P. Hill Military Reservation, Fredericks- 
burg, Virginia, was at the time the injury was sustained 
present for duty, for the period of 0001 on 23 February 
1952 to 2400 on 23 February 1952. 


/s/ K. D. DovucHErty 
K. D. Dougherty 
Captain, Armor 
Commanding 
A TRUE COPY 
ARTHUR KNEPLEY, JR. 
Captain, Inf 
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Defendant’s Exhibit No. 1 
A. 


The text of the pertinent parts of AR 700-105 (par. 26 
(b)(d)) appears in Col Raymond’s testimony, infra pp. 3% Yo. 


B. 
Filed Jul 12 1955 Harry M. Hull, Clerk 


SR 700-105-5 

1-3 
Special Regulations Department of the Army 
No. 700-105-5 Washington, 25, D. C., 21 April 1949 


SUPPLIES AND EQUIPMENT—GENERAL 


Legal Restrictions on Use of Government-Owned, 
Passenger-Carrying Vehicles or Atrcraft 


Paragraph 


Responsibility 
Certificate required 


1. General.—The act of Congress, to authorize certain 
administrative expenses in the Government service, and 
for other purposes, approved 2 August 1946 (Public Law 
600-—79th Cong.; sec. II, WD Bul. 26, 1946), contains in 
section 16 the following provisions: 


* * * Unless otherwise specifically provided, no appro- 
priation available for any department shall be expended 
— ** * (2) for the maintenance, operation, and repair 
of any Government-owned passenger motor vehicle or 
aircraft not used exclusively for official purposes; and 
‘‘official purposes’’ shall not include the transportation of 
officers and employees between their domiciles and places 
of employment, except in cases of medical officers on out- 
patient medical service and except in cases of officers and 





rs | 





employees engaged in field work the character of whose 
duties makes such transportation necessary and then only 
as to such latter cases when the same is approved by the 
head of the department concerned. Any officer or em- 
ployee of the Government who willfully uses or author- 
izes the use of any Government-owned passenger motor 
vehicle or aircraft, or of any passenger motor vehicle or 
aircraft leased by the Government, for other than official 
purposes or otherwise violates the provisions of this 
paragraph shall be suspended from duty by the head of 
the department concerned, without compensation, for 
not less than one month, and shall be suspended for a 
longer period of summarily removed from office if cir- 
cumstances warrant. The limitations of this paragraph 
shall not apply to any motor vehicle or aircraft for of- 
ficial use of the President, the heads of the executive de- 
partments enumerated in 5. U.S. C. 1, ambassadors, 
ministers, charges d’affaires, and other principal diplo- 
matic and consular officials. * * * 


2. Responsibility—Commanding generals of all armies 
(ZI) and the Military District of Washington; Chief, 
Army Field Forces; and heads of administrative and 
technical staffs and services are responsible for insuring 
compliance with the provisions of this law by members of 
their respective commands. 


3. Certificate required.—In order to enable disbursing 
officers to furnish General Accounting Office with infor- 
mation required by that office in connection with pay- 
ments from appropriations covering supplies, equipment, 
spare parts, accessories, or services, for Government- 
owned passenger motor vehicles or aircraft, all procuring 
instruments covering the purchase of such supplies, 
equipment, spare parts, accessories, or services, for use 
in the operation, maintenance, or repair of Government- 
owned passenger motor vehicles or aircraft will bear the 
following certificate : 
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None of the supplies or services covered by this instru- 
ment are to be used in violation of the legal restrictions 
quoted in SR 700-105-5. 


[AG 451.1 (10 Mar 49)] 
By Order of the Secretary of the Army: 


Omar N. BrapLey 
Chief of Staff, United States Army 


Official : 
Epwarp F. WitsELL 
Major General 
The Adjutant General 


Distribution: 


C 


« ws * * * * * * * * 


394. Filed Dec. 30 1952 Harry M. Hull, Clerk 
Complaint for Damage 


1. This action arises under Title 28, United States 
Code, Sections 1346(b), 2401(b), 2402, and 2671, through 
2680, both inclusive. 


2. Plaintiff Vergie Ellen Lewis is an adult citizen of 
the United States and resident of the District of Columbia. 


3. On February 23, 1952 on Route +2, Caroline, Coun- 
ty, State of Virginia, approximately two or three miles 
north of Bowling Green, Virginia, plaintiff Vergie Ellen 
Lewis was a passenger in a motor vehicle operated by 
Dot John Baker, deceased, north on said highway east 
of the center line thereof. At the same time and place 
defendant was operating a motor truck south on said 
highway in such a careless, reckless, and negligent man- 
ner, and in violation of the traffic regulations then and 
there in full force and effect in the State of Virginia, 
so as to cause said motor truck to cross over the center 
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line of said highway into the northbound lane of traffic 
and collide with the motor vehicle in which plaintiff was a 
passenger, as a result of which plaintiff sustained se- 
vere painful and permanent injuries with a cerebral con- 
cussion, contusions of the chest and right hand, and mul- 
tiple abrasions. 


4. As a result of said injuries plaintiff was hospital- 
ized and incurred great expense for medical care and 
treatment, suffered and will in the future suffer great 
physical and mental pain and anquish, and was compelled 
to lose a great amount of time from her employment with 

a resultant loss of income. 


395 5. Under the circumstances, the persons respon- 
sible for the operation of the motor truck, if they 

were private persons, would be liable to the plaintiff for 

her injuries and damages resulting from the accident. 


6. The motor truck which struck decedent’s vehicle 
was owned by the United States Army, and the driver 
was acting in an official capacity on behalf of the United 
States Army. The accident occurred while the driver 
was en employee of the United States Government acting 
in the scope of his office and employment in behalf of the 
United States Army and not engaged in combatant activi- 
ties. 


Wherefore, plaintiff demands judgment against defend- 
ant in the amount of Twenty five Thousand dollars 
($25,000.00) and costs. 


We cu, Damy & WELCH 


By: /s/ J. JosepH Barse 
J. Joseph Barse 
Attorney for Plaintiff 
1511 K St., N. W. 
Washington, D. OC. 
District 7-6296 
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396 Filed Jul 2 1953 Harry M. Hull, Clerk 


* * * * * * * 


Answer 
First Defense 
The complaint fails to state a claim upon which relief 
may be granted. 
Second Defense 


Answering the numbered paragraphs of the complaint, 
the defendant avers: 


1. It is not required to answer the allegations of para- 
graph 1 of the complaint. 


2. Defendant admits the allegations of paragraph 2. 


3. Defendant admits that an accident occurred be- 


tween the vehicles alleged at approximately the time and 
place alleged in paragraph 3 of the complaint, but denies 
the other allegations of paragraph 3. 


4. Defendant is without knowledge or information suf- 
ficient to enable it to form a belief as to the truth of the 
allegations contained in paragraph 4. 


5. Denied. 
6. Denied. 
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WHeEnrEFoRE, defendant demands judgment together with 
costs of suit. 


/s/ Lrto A. Rover 
Leo Rover 
United States Attorney 


/s/ Frank H. Stricker 
Frank H. Strickler 
Assistant United States 
Attorney 


/s/ Wruiam F. Brecker 
William F. Becker 
Assistant United States 
Attorney 


* * * 


Notice of Appeal 


Notice is hereby given this 14th day of April, 1955 that 
Margaret Baker, Administratrix, ete. State Farm Mutual 
Automobile Insurance Company, a corporation, Vergie E. 
Lewis, and Percy Waller hereby appeal to the United 
States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 15th day 
of March, 1955 in favor of the United States of America 
against said Margaret Baker, Administratrix, ete. State 
Farm Mutual Automobile Insurance Company, Vergie E. 
Lewis, and Perey Waller. 


Weucn, Dany & WetcH 


By: /s/ J. JosepH BarsE 
Attorneys for Plaintiffs 
505 Investment Building 
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400 Filed Dec 30 1952 Harry M. Hull, Clerk 


* * * * * * * * Ad 


Complaint for Damage 


1. This action arises under Title 28, United States Code, 
Sections 1346(b), 2401(b), 2402, and 2671 through 2680, 
both inclusive. 


2. Percy Waller is an adult citizen of the United States 
and resident of the District of Columbia. 


3. On February 23, 1952 on Route #2, Caroline County, 
State of Virginia, approximately two or three miles north 
of Bowling Green, Virginia, plaintiff Percy Waller was a 
passenger in a motor vehicle operated by Dot John Baker, 
deceased north on said highway in such a careless, reck- 
less, and negligent manner, and in violation of the traffic 
regulations then and there in full force and effect in the 
State of Virginia, so as to cause said motor truck to cross 
over the center line of said highway into the northbound 
lane of traffic and collide with the motor vehicle in which 
plaintiff was a passenger, as a result of which plaintiff 
sustained severe and permanent injuries, a cerebral con- 
cussion, fracture of the right 14th rib and the left 7th and 
8th ribs and multiple contusions and abrasions. 


4. As a result of said injuries plaintiff was hospitalized 
and incurred great expense for medical care and treatment, 
suffered and will in the future suffer great physical and 
mental pain and anguish, and was compelled to lose a 
great amount of time from his employment with a result 

of loss of income. 


401 5. Under the circumstances, the persons respon- 

sible for the operation of the motor truck, if they 
were private persons, would be liable to the plaintiff for 
his injuries and damages resulting from the accident. 


6. The motor truck which struck decedent’s motor ve- 
hicle was owned by the United States Army, and the 
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driver was acting in an official capacity on behalf of the 
United States Army. The accident occurred while the 
driver was an employee of the United States Government 
acting in the scope of this office and employment in behalf 
of the United States Army and not engaged in combatant 
activities. 

Wherefore, plaintiff demands judgment against the de- 
fendant in the amount of Thirty five Thousand dollars 
($35,000.00) and costs. 


We tc, Dany & WeLcH 


By:/s/ J. JosepH Barse 
Attorney for plaintiff 
1511 K St., N. W. 
Washington, D. C. 
District 7-6296 


* * * * ® * * 


402 Filed Jun 16 1953 Harry M. Hull, Clerk 


® * * * ad * * * * 


Amended Complaint 


Paragraph #3 of the Complaint filed herein is hereby 
amended to read as follows: 


3. On February 23, 1952, on Route +2, Caroline 
County, State of Virginia, approximately two or three 
miles north of Bowling Green, Virginia, plaintiff Percy 
Waller was a passenger in a motor vehicle operated by 
Dot John Baker, deceased, north on said highway east 
of the center line thereof. At the same time and place 
defendant was operating a motor truck south on said high- 
way in such a careless, reckless, and negligent manner, 
and in violation of the traffic regulations then and there 
in full force and effect in the State of Virginia, so as to 
cause said motor truck to cross over the center line of 
said highway into the northbound lane of traffic and col- 
lide with the motor vehicle in which plaintiff was a pas- 
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senger, as a result of which plaintiff sustained severe, 
painful and permanent injuries, including a cerebral con- 
cussion, fractures of the right 14th rib and the left 7th 
and 8th ribs, and multiple contusions and abrasions. 


We cx, Damy & WeELcH 


By:/s/ J. JoseEPH BarsE 
Attorneys for Plaintiff 
* * * * * 


* ® * * 


403 Filed Jul 2 1953 Harry M. Hull, Clerk 
* * * * * * * * * 
Answer to Complaint and Amended Complaint 
First Defense 
The complaint fails to state a claim upon which relief 
may be granted. 
Second Defense 


Answering the numbered paragraphs of the complaint, 
the defendant avers: 


1. It is not required to answer the allegations of para- 
graph 1 of the complaint. 


2. Defendant admits the allegations of paragraph 2. 


3. Defendant admits that an accident occurred between 
the vehicles alleged at approximately the time and place 
alleged in paragraph 3 of the complaint, but denies the 
other allegations of paragraph 3. 


4. Defendant is without knowledge or information suf- 
ficient to enable it to form a belief as to the truth of the 
allegations contained in paragraph 4. 


5. Denied. 
6. Denied. 
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Wuererore, defendant demands judgment together with 
costs of suit. 


/s/ Leo A. Rover 
Leo A. Rover 
: United States Attorney 


/s/ Frank H, Stricker 
Frank H. Strickler 
Assistant United States 
we 8 Attorney 


/3s/ Wrutam F. Becker 
William F. Becker 
4 Assistant United States 
Attorney 


> * * * * * * * ® * * 


405 Filed Apr. 141955 Harry M. Hull, Clerk 


* Ss * * * * * * * a 


Notice of Appeal 


Notice is hereby given this 14th day of April, 1955 that 
Margaret Baker, Administratrix, etc. State Farm Mutual 
Automobile Insurance Company, a corporation, Vergie E. 
Lewis, and Percy Waller hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 15th day of 
March, 1955 in favor of the United States of America 
against said Margaret Baker, Administratrix, ete. State 
Farm Mutual Automobile Insurance Company, Vergie E. 
Lewis, and Perey Waller. 


We tcH, Damy & WELCH 


By: /s/ J. JosepH Barse 
Attorneys for Plaintiffs 
505 Investment Building 


2 % aa * * * * . = * 
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Opinion of the Court of Appeals for the District of Columbia 
Circuit Vacating the Judgments and Remanding the Cases 


Per Curiam: These cases are remanded to the division 
of the District Court which heard them, for reconsideration 
in light of Williams v. United States, 350 U.S. 857 (1955), 
decided after the disposition of these cases by the trial 
court. Under Williams, Virginia’s doctrine of respondeat 
superior would control the question of ‘‘scope of employ- 
ment,’’ since the claims involved here arose in that state. 
We express no opinion as to the result of any presumption, 
question of negligence, or other matters involved. 


Judgments vacated and cases remanded 





Memorandum 
Findings of Fact and Conclusions of Law 


This action arises out of an automobile collision between 
an automobile driven by Dot John Baker, deceased, and 
an army pick-up truck driven by Sergeant Levi H. Graves 
on Route 2, Caroline County, Virginia, some two and one- 
half miles north of Bowling Green, Virginia. Plaintiffs 
are seeking recovery under the Federal Tort Claims Act. 


When tried originally before this Court, judgment was 
rendered for the defendants. The Court ruled that Set. 
Graves was negligent, but under the Federal law then 
applicable, he was not acting within the scope of his em- 
ployment so as to hold the Government liable for his 
negligence.” Subsequent to this decision the United States 
Supreme Court decided Williams v. United States,? which 
arose out of a substantially similar situation, and held 





1 Pertinent provisions of the Act are 28 USCA §1346(b) and 28 USCA 
§ 2671. 


2The previous decision of the Court is reported in Baker v. U.S. 127 F. 
Supp. 644 (1955). 


3350 U.S. 857, 76 8. Ct. 100, 100 L. Ed. 761 (1955). 
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that state rather than federal law with respect to re- 
spondeat superior should apply. On the basis of this 
Supreme Court decision, the Court of Appeals for the 
District of Columbia reversed the previous decision of 
this Court and remanded for the application of Virginia 
law (the law of the site of the accident) to the agency 
question.°® 


The Court has heard further argument on the applicable 
Virginia law and on damages. No further testimony was 
taken since it was agreed by both parties that the case 
should be submitted for the Court’s decision on the original 
record. 


The Court finds that Sgt. Graves was negligent and that 
his negligence proximately caused the injuries and death 
of the respective plaintiffs. The Court finds that Set. 
Graves was going south toward Bowling Green at the time 
of the accident; that he cut into the lane of oncoming 
traffic and struck a lead vehicle driven by the deceased’s 
brother and then collided head-on into the vehicle driven 
by the deceased. The plaintiffs were not contributorily 
negligent. The facts supporting these legal conclusions 
are more fully reported in the Court’s previous opinion® 
and they are specifically made a part of this memorandum 
by reference. 


On the agency question, the Court found in its original 
opinion that the facts were unclear and therefore the plain- 
tiff had not sustained the burden—which was his under 
the then applicable federal law—of proving the respondeat 
superior relationship. The Court said: 


4This holding of the court reversed the rule established in many federal 
cases, Williams v. U.S. 215 F. 2d 800, 806-810 (C.A. 9, 1954); U.S. v. Inman 
205 F. 2d 681, 684 (C.A. 5, 1953); Field v. U.S. 107 F. Supp. 401, 403-405 
(N.D. Il. 1952); Hubsch v. U.S. 174 F. 2d 7, 9-10 (C.A. 5, 1949); U.S. v. 
Sharpe 189 F. 2d 239, 241 (C.A. 4, 1951). 


5 Baker v. U.S. 97 App. D.C. 281, 230 F. 2d 831 (1956). 
6 Baker v. United States 127 F. Supp. 644 (1955). 
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‘‘While we doubt that one going to get a haircut under 
the prevailing circumstances would be acting in line of 
official duty, we need not reach this issue as plaintiffs have 
failed to establish exactly what Sergeant Graves was doing 
at the time of the accident. * * * For some unexplained 
reason he had either been to Bowling Green and was again 
going there, or had never been to Bowling Green and was 
going there for the first time on some venture unknown 
to the Court. * * * Upon consideration of the oral argu- 
ments and written briefs, and upon all the evidence pre- 
sented in open court and filed here, the Court concludes 
plaintiffs have failed in their burden of proof to establish 
that defendant was within the scope of his employment at 
the time of the accident.’” 


Under Virginia law, however, plaintiffs have the advan- 
tage of a presumption of agency which arises when it is 
established that the defendant is the owner of the car. 
The strength of this presumption, as interpreted by the 
Virginia courts is stated as follows: ‘‘In Virginia, we 
have followed the rule adopted by the great weight of 
authority that in an action for injuries caused by the 
negligent operation of an automobile proof that the auto- 
mobile was owned by the defendant established a prima 
facie case that the automobile was being operated by the 
defendant or someone for him, under circumstances mak- 
ing him liable therefor. However, this is merely an 
inference or presumption that may be rebutted, with the 
burden of overcoming it resting upon the defendant. * * * 
This prima facie presumption, like other presumptions, 
cannot stand in the face of positive facts to the contrary. 
* * * Presumptions give way to ascertained or established 
facts.’’* 


7 Footnote 6, supra, at 648. 


8 Kavanaugh v. Wheeling 7 S.E. 2d 125, 128; 175 Va. 105 (1940), em- 
phasis added. 
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More recently the Virginia Supreme Court reiterated 
this language: ‘‘Defendants admitted that they owned 
the truck and that Wynn was employed by them. There 
was, therefore, a rebuttable presumption that at the time 
of the accident the truck was being driven in their service; 
but this presumption disappears in the face of positive 
facts to the contrary.’” 


It is, therefore, under Virginia law the government’s 
burden to prove by positive facts that the presumption of 
agency is false in this case. 


The Court has carefully examined the record of this case 
and considered the arguments of counsel and adheres to 
its original finding that the facts with respect to the ques- 
tion of whether Sergeant Graves was acting within the 
scope of his employment are unclear. The Court finds 
that, applying Virginia law, the government has not re- 
butted the presumption of agency which is present. 


On the one hand, Sergeant Graves testified that he had 
gone to Bowling Green, without a trip ticket, to get a 
haircut and he was returning, going north, when the 
accident occurred. At the same time, based on the testi- 
mony of the police officer who investigated the case and 
the testimony of the passengers in the preceding car, the 
Court finds as a matter of fact that Sergeant Graves 
was travelling south, toward Bowling Green, at the time 
of the accident. There was testimony by the motor pool 
officer and the Post Commander that a trip ticket was nec- 
essary before any army vehicle could be used for travel. 
Yet there was also testimony that the practice with respect 
to issuance of trip tickets had become very lax and that 
trip tickets were frequently issued a day in advance, or 
even retroactively. Sergeant Graves himself testified that 
despite the seeming pleasure-purpose of his trip, had an 
authorizing person been available (it was a holiday and 


9 McNeil v. Spindler 62 8.E, 2d 13, 17; 191 Va. 685 (1950), emphasis added. 
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all personnel were on pass) he felt he would have had no 
trouble getting authorization for this trip. 


Further mystery is cast upon the circumstances of this 
trip in view of the disappearance of all the trip tickets 
for the day in question. Sergeant Graves was court- 
martialed for wrongful appropriation of a motor vehicle, 
a process arising out of this accident. At the time of 
the court-martial, July 29, 1952, the trip tickets for the 
23rd of February were available and Sergeant Graves was 
acquitted. Plaintiff attempted to subpoena the trip tickets 
of that day and was informed by the government that they 
had been destroyed. 


It should be noted further that Sergeant Graves had 
possession of the vehicle twenty-four hours a day and 
never relinquished the key. He used the vehicle to drive 
from his home to the post to get his meals. His duty as 
caretaker or steward of the officers’ lodge, seven miles 
from camp, gave him considerable independence to decide 
when to work and when not to. Despite the fact that the 
entire post was on pass that week end, Sergeant Graves 
was on duty, on his own initiative, by his own testimony, 
from 8:00 A.M. to 5:00 P.M. the day of the accident. 
Whether in this situation Sergeant Graves was on a trip 
into Bowling Green for the purpose of acquiring something 
for the officers’ lodge, or whether he had implied permis- 
sion 'to use the army vehicle for any purpose, is unclear.” 


In the light of this record the Court finds that the gov- 
ernment has not sustained its burden of proving by posi- 
tive facts that the presumption of agency is untrue. The 
Court finds, therefore, that Sergeant Graves, at the time 
of the accident, was acting within the scope of his employ- 
ment and, therefore, the United States is liable for his 
negligence which proximately resulted in plaintiff’s in- 
juries. 





10 See Va. Code 1950 § 38-238, State Farm Mutual Automobile Insurance 
Company Vv. Cook 43 S.E. 2d 863, 5 A.L.R. 2d 594 (1947). 
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This brings the Court to a discussion of the issue of 
damages. 


It was stipulated by the parties that should a judgment 
be awarded for the plaintiffs in this case, State Farm 
Mutual Automobile Insurance Company has been damaged 
in the sum of $663. Wherefore, the Court awards judg- 
ment for the State Farm Mutual Automobile Insurance 
Company for this sum. 


In the case of Perey Waller, taking into consideration 
his elements of special damage, loss of wages and hospital 
expenses, totalling $345, and the pain and suffering sus- 
tained because of his fractured rib, the Court awards the 
plaintiff a judgment of $950. 

In the case of Vergie Ellen Lewis, after reviewing her 
items of special damage totalling at most $211. (there is 
some doubt with respect to her loss of wages) and consid- 
ering the pain and suffering attendant upon her injury, 
the Court awards the above plaintiff a judgment of $550. 

In the case of Margaret Baker, Administratrix, Estate 
of Dot John Baker, deceased, the Court has considered the 
deceased’s earnings of $57.60 a week, his life expectancy 
of 38.61 years, the funeral expenses of $537.96, and the 
other factors introduced into the record, and finds for the 
above plaintiff in the sum of $12,000. 


Counsel will present the appropriate order. 


LutHer W. YouNGDAHL 
Judge 


Pay 


March 14, 1948 





Order for Judgment 


The aforegoing matters having come before the Court 
for reargument in accordance with the decision of the 
United States Court of Appeals for the District of Colum- 
bia (Baker vs. U. S. 97 App. D.C. 281) and the matter 





36 


having been re-argued by counsel for all parties on March 
5, 1958 and the entire record having been reviewed by the 
Court, it is by the Court this 26th day of March, 1958, for 
the reasons set forth in the Court’s Memorandum dated 
March 14, 1958 setting forth the Court’s Findings of Fact 
and Conclusions of Law. 


OxDERED, that each of the plaintiffs herein have judgment 
against and recover of the defendant, United States of 
America, the amounts hereinafter specified, with costs. 


No. 1. Marcaret Baker, Administratrix of the Estate 
of Dor Joun Baker, deceased, the sum of $12,000.00, to 
be apportioned as follows: 


To Marcaret Baker, widow, Eight Thousand ($8,000.00) 
Dollars. 


To YvoNNE JEANNETTE Baker, daughter, Two Thousand 


($2,000.00) Dollars. 


To CurisTINE SHEILA Baker, daughter, Two Thousand 
($2,000.00) Dollars. 


From the aforegoing sums there is to be paid to Welch, 
Daily & Welch, an attorneys’ fee, the sum of $2,400.00, 
which sum is to be paid from the respective, individual 
apportioned shares hereinabove specified by deducting 
from each of said individual shares an amount equal to 
20% thereof. 


No. 2. Strate Farm Murua, AUTOMOBILE INSURANCE 
Company, a corporation, the sum of $663.00; 


From this sum there is to be paid to Welch, Daily & 
Welch, an attorneys’ fee of $132.60 


No. 3. Vercre Eien Lewis, the sum of $550.00; 


From this sum there is to be paid to Welch, Daily & 
Welch, an attorneys’ fee of $110.00; 


No. 4. Percy Water, the sum of $950.00; 
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From this sum there is to be paid to Welch, Daily & 
Welch, an attorneys’ fee of $190.00. 


It is further OrprerEp that the amounts apportioned to 
be distributed in Paragraph 1 above to Yvonne Jeannette 
Baker and Christine Sheila Baker, shall not be distributed 
by the Administratrix to them directly since they are in- 
fants and minors, but shall be only distributed by Marcarer 
Baker, Administratrix, etc., to lawful guardians for the 
said infants and minors when guaradian or guardians 
are lawfully appointed therefor. 


It is further found that the attorneys’ fees hereinabove 
authorized to be paid to Welch, Daily & Welch represent 
reasonable attorneys’ fees in accordance with Title 28, 
Sec. 2678, U. S. Code in that they are in an amount which is 
not in excess of 20% of the amount of the Judgments 
herein. 


/s/ LutHER W. YouNGDAHL 
Judge 
No objection as to Form. 


Wim M. Rarrerry, Esq, 
Assistant United States Attorney, 
Attorney for Defendant 


Notice of Appeal 


Notice is hereby given this 26th day of May, 1958, that 
United States of America hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 27th day of 
March, 1958, in favor of Plaintiffs against said Defendant.* 


(Signature omitted.) 





* Identical notices of appeal were filed in all three cases. 
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148 Colonel Julian E. Raymond 


e * * * * e * * e 2 
149 Direct Examination 
By Mr. Rafferty: 


Q. Colonel, will you keep your voice up and state your 
full name and address? <A. Colonel Julian E. Raymond, 
United States Army, Retired, Bowling Green, Virginia. 

Q. Colonel, directing your attention to February 23, 
1952, at that time were you retired? A. I was on active 
duty, commanding officer, Camp A. P. Hill, Virginia. 

Q. You were commanding officer at that time of A. P. 
Hill Military Reservation? A. That is true. 


ad * * * * * * * ol * 


Mr. Rafferty: Would you mark these as Defendant’s 
Exhibits for identification. 

The Deputy Clerk: Defendant’s Exhibit Number 1 for 
identification. 


(Army Regulations referred to were marked as Defend- 
ant’s Exhibit 1 for identification.) 


Mr. Rafferty: These are Army Regulations, 
150 Your Honor, Number 700-105, relating to motor 
vehicles. I believe that Mr. Barse has stipulated 
that we may admit them without formal proof. 
The Court: Very well, they will be received. 


(Defendant’s Exhibit 1 was received in evidence.) 
By Mr. Rafferty: 


Q. Colonel, I ask you if you will identify these regu- 
lations. 

Mr. Barse: What was the number of those, Mr. Rafferty? 

Mr. Rafferty: Number 700-105. 

A. This is a photostatic copy of Army Regulations 
700-105, on the operation of motor vehicles, motor pool, 
ete. 
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By Mr. Rafferty: 


Q. Were those regulations, Colonel, in effect on Feb- 
ruary 23, 1952? A. That is true. They were in effect 
the 26th of July, 1950. 

Q. And were in effect also on the ensuing date of 
February 23, 1952? <A. True. 

Mr. Rafferty: Your Honor, I would like to read into 
the record just the pertinent portion of paragraph 26, the 
use of motor vehicles, the two subsections ‘‘b’’ and ‘‘d.”’ 

The Court: Paragraph 26? 
151 Mr. Rafferty: Subsection ‘‘b’’— 
The Court: Subsection ‘‘b.’’ 

Mr. Rafferty: —reads, and I quote, as follows— 

Mr. Barse: I object at this time, Your Honor. The 
Colonel has stated that these are the regulations having 
reference to vehicles in a motor pool. 

The Court: No, I understood that was just one facet 
of it, but having reference to the general operation of 
motor vehicles and motor pools; is that correct? 

The Witness: That is correct, sir. 

Mr. Barse: Perhaps I misunderstood. 

The Court: Yes. It will be readily ascertainable whether 
it has relevancy by reading it. 

Mr. Rafferty: I will read from paragraph 26, ‘‘Use of 
vehicles,’’ subsection ‘‘b’’: 


‘Motor vehicles, except contractor-operated vehicles at 
contractor-owned facilities and construction projects, will 
be operated when not in convoy only if properly dis- 
patched on DD Form 110 (Vehicle and Equipment Oper- 
ational Record) issued by the dispatching motor pool or 
under such instructions as the appropriate commander 
under existing authority may direct.’’ 


And paragraph 26, subsection ‘‘d’’ reads as follows: 


‘‘No officer or employee of the Department of the Army 
at the seat of the Government or in the field, 

152 within or without the continental limits of the 
United States, is authorized to use an official pas- 
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senger vehicle for other than the actual performance of 
official duties.”’ 


Your Honor, I move that these be admitted in evidence. 

Mr. Barse: Of course, Your Honor, I do not believe 
those regulations, at this stage of the case, are proper. 
I assume that if I make a formal objection, you will allow 
them in, subject to being connected up later on. 

The Court: Unless they are connected up, you won’t 
have to make your objection; they won’t have anything 
against you. They have got to be connected up in order 
to have any effect. 


By Mr. Rafferty: 


Q. Colonel, were those regulations in effect on Feb- 
ruary 23, 1952? A. They were. 
Q. And do you know Sergeant Levi H. Graves? A. I do. 
Q. When did you first meet Sergeant Graves? A. Janu- 
ary 28, 1952, when he reported for duty at Camp A. P. Hill. 
Q. Will you tell us how it happened that he was assigned 
to Camp A. P. Hill Military Reservation? A. The res- 
ervation was being changed from a standby status 
153 of only two officers and no troops to a full Class 
One installation, and additional personnel were 
requisitioned for specific jobs. One of the jobs was care- 
taker of a group of buildings out at Travis Lake. I 
had put a requisition in to G-1, the personnel director of 
the Second Army, for a man to fill that particular job 
as caretaker. 


A. Sergeant Graves was sent down to fill that position. 

Q. And did he so fill the position, on January 
154 28,1952? A. He did. 

Q. Now, what were his duties as custodian of 
the Travis Lake area? A. His duties were to live out 
in the area, and by his mere presence, sign of habitation, 
prevent the vandalism, looting that had been prevalent 
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all over the reservation when it was in a standby status; 
to furnish fire protection to the buildings, by cutting 
grass when necessary around the buildings; by regulat- 
ing the temperatures in the buildings to keep the pipes 
from freezing in cold weather; and to be in cahrge of 
that group of buildings. 

Q. Colonel, did you personally explain to Sergeant 
Graves his duties as caretaker of the Travis Lake area? 
A. I did. The day he reported, he came to my office, 
and I personally drove him out to Travis Lake to see 
the job. 

Q. Was Sergeant Graves issued an Army vehicle in 
connection with his duties at the Camp in the Travis Lake 
area? A. Not in connection with his duties at Travis 
Lake, but because of the fact that he did not bring his 
own car or wife, it was necessary to furnish transporta- 
tion for him to come from Travis Lake to the mess hall 
about seven miles away for his meals three times a day, 

pending the arrival of his wife. 
155 Q. Where is the mess hall located? A. At the 
post headquarters, near Highway 301. 


Q. Were there any instructions, Colonel, that you had 
as to the use of Army vehicles at Camp A. P. Hill? A. 
To whom? To Sergeant Graves, or to the command in 
general? 

Q. Yes, to Sergeant Graves. A. I gave him no in- 
structions. 

Q. Did you have any instructions that you gave to 
your other officers? 

Mr. Barse: I object. 

A. The motor officer ran the motor pool subject to in- 
spection by my headquarters and higher headquarters, 
and there was no deviation in the operation of the pool 
according to those regulations. 

Mr. Barse: I object and move that that be stricken. 
156 The Court: Denied. 





By Mr. Rafferty: 


Q. Was it necessary to have a trip ticket in order to 
properly use an Army vehicle? 

Mr. Barse: I object. 

The Court: Overruled. 

Mr. Barse: If Your Honor please, if on no other 
ground, these questions are rather leading, I believe, to 
say the least. 

The Court: Well, they are leading, but this is a little 
technical. We are anxious to get at the facts. 

Mr. Barse: We are anxious to get the facts, but I 
believe that the Colonel should testify rather than having 
Mr. Rafferty testify for him. 

The Court: Well, I don’t think that question is too 
leading. He may answer it. 

A. It was necessary to have a trip ticket to operate a 
vehicle. That is Army procedure. 

The Court: What do you mean, a trip ticket? Well, 
go ahead. I guess you were going to ask the same question. 


By Mr. Rafferty: 


Q. Will you describe for us what a trip ticket was and 
the connected procedure for the use of a Government ve- 
hicle? A. A trip ticket is an Army form. I do 
157 not know the number offhand. It is a standard 
printed form that is issued to the driver of a 
vehicle— 
The Court: Is that a part of the regulations in here? 
(Indicating) 
The Witness: It is. 
The Court: A trip ticket is required under these written 
regulations? 
The Witness: Yes, sir, unless the vehicle is in convoy 
and the convoy commander— 
Mr. Rafferty: That, I believe, Your Honor, is the para- 
graph 26, subsection ‘‘b,’? which I read to Your Honor. 
The Court: But I didn’t hear— 
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Mr. Rafferty: It didn’t say trip ticket. It used the 
description, standard Form DD so-and-so. 

The Court: That is why I didn’t remember it. 

And that is what is referred to as a trip ticket? 

The Witness: Yes, sir. 

The Court: All right, go ahead. 

A. It is a standard form issued whenever a vehicle 
leaves the motor pool, stating the name of the driver— 

The Court: When you are talking about a motor pool, 
let’s get that straight first. What do you mean by that? 

The Witness: All military vehicles are normally kept 
in a pool, where they are serviced and dispatched, 

from which they are dispatched. A pool is merely 
158 a group of vehicles under control of the motor 
officer and the dispatcher. 

A. Whenever a vehicle leaves the motor pool, it has 
to go out on an authorized purpose, and a trip ticket is 
signed, giving the mileage at the time the vehicle leaves 
the motor pool, the name of the driver, the destination 
or the purpose; and as the driver uses the vehicle, he 
makes notes on the trip ticket of the places he goes, the 
time he arrives, the time he departs, the mileage, and 
makes any notes on the back of the trip ticket as to any 
deficiencies observed, such as a loose muffler, a fan belt 
loose, generator not charging, and so forth. That trip 
ticket then becomes a means for the mechanical section 
of the motor pool to make repairs on vehicles that have 
been reported. 


By Mr. Rafferty: 


Q. Would it be necessary to have anything other than 
a trip ticket in order to go off base with an Army 
vehicle? A. Off base, the trip ticket is stamped spe- 
cially, ‘‘Off Post,’’ with a rubber stamp, and that indi- 
cates that the man is authorized to be seen off the reserva- 
tion in that vehicle if he is stopped by military police or 
any other person. That is only issued for a specific pur- 
pose, to go off the post, an official purpose. 
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Q. Would there be any purposes other than Government 
purposes or Army purposes permitting one to go off 
base? 
159 Mr. Barse: I object. 
The Court: Overruled. 
A. There are no exceptions. 


By Mr. Rafferty: 


Q. How long is a trip ticket valid? A. A trip ticket 
is valid for twenty-four hours. 

Q. Do you mean by that, from any time it is issued— 
A. Until twenty-four hours later. 

Q. —until twenty-four hours later? A. That is true. 

Q. And not merely until the end of that specific— A. 
It is not a calendar day, necessarily. Most trip tickets 
are a calendar day because the official duties end at, say, 
four-thirty or five, and most vehicles are then returned 
to the pool. But if a vehicle is out on some mission 
that: requires a later hour, such as a military police ve- 
hicle, and so forth, the trip ticket is good for twenty-four 
hours. 

Q. Was Sergeant Graves authorized to use Route 2 in 
going back and forth from the Travis Lake area to post 
headquarters for meals? 

Mr. Barse: If Your Honor please, I must object to 
counsel’s continually leading the witness. 

The Court: Overruled. He may answer. 

A. Not normally. The normal route was High- 
160 way 608 through the reservation. 

The Court: Can’t you answer that question 
directly? I don’t know what you mean— 

The Witness: He was authorized to use Highway 2 
in the event that Highway 608 was impassable. 


By Mr. Rafferty: 


Q. Do you know, as a matter of fact, the condition of 
Highway 608 on February 23, 1952? A. It was good. It 
was used daily. 
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The Court: You mean Highway 2 was not authorized 
to be used, even though he had a trip ticket? Was that 
your answer? 

The Witness: That is true. He wouldn’t use Highway 
2, sir, which is a State highway,— 

The Court: I am not talking about whether he would 
use it, but whether he was authorized to do so. Is it 
your testimony that these employees were instructed only 
to use a certain highway? 

The Witness: That is true. 

The Court: Even though they had the authority and 
the trip ticket to make the trip? 

The Witness: He would only have authority to use 
roads off the reservation if the reservation roads were 
impassable, sir. 

The Court: I see. 
161 The Witness: The roads on the reservation— 
The Court: But even though he used the roads 
on the reservation, he would have to have a trip ticket, 
nevertheless? 

The Witness: He would still have to have a trip ticket. 

The Court: I see. 

The Witness: Yes, sir. 


By Mr. Rafferty: 


Q. Colonel, would he have authority to, or would Ser- 
geant Graves have authority to use Route 2 if he were on 
official business of the Government, with a trip ticket, 
and with permission of his superior officer? A. There 
would be no occasion to. It is a longer route. 

Mr. Barse: I object to the answer as not responsive. 

The Court: Yes, the answer is not responsive. His 
question was, Would he have authority to do so. 

The Witness: He would not have authority to take a 
longer route when a shorter route is available. 

Mr. Barse: This is not an answer to the question. Spe- 
cifically, it was whether he would have authority to use 
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Route 2 if he were given specific permission by his com- 
manding officer. 
The Court: Well, I think in effect he has answered it. 
You mean in this specific instance, he would not 
162 have authority to use this Route 2, because the other 
road was passable? 
The Witness: That is true. 


* bal * * * ® & * * * 


The Court: Well, I think in the question, what he has 
in mind probably is, suppose he had a specific mission 
that required him to go on Route 2. 

The Witness: Then the mission, of course, would be 
approved, the trip ticket would be approved and marked 
‘Of Post.”” 


By Mr. Rafferty: 


Q. He then would have authority to use that? A. To 
use Highway 2. 
| Q. Was Route 2 off the base or beyond the boun- 
163 daries of the reservation? A. It was beyond the 
boundary of the reservation. The boundary parallels 
Highway 2. 
Q. Is Bowling Green, Virginia, off base? A. It was 
off the reservation. 
Q. Was Sergeant Graves authorized to go into Bowling 
Green, Virginia,— 
Mr. Barse: I object. 


By Mr. Rafferty: 


Q. —with the vehicle assigned to him? 
The Court: On this particular day, now? 


By Mr. Rafferty: 
Q. —On February 23, 1952? 





ae 
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165 Q. Separately and apart from those records, do 

you know, Colonel, whether or not Sergeant Graves 
was authorized to go in Bowling Green on February 23, 
1952? 

Mr. Barse: I object. 

The Court: Let me ask you first, before I rule: Would 
your answer be yes to that question, whether you know? 
Just answer yes or no. 

The Witness: That he was authorized? 

The Court: Just answer whether you know, yes or no. 

The Witness: Will you repeat the question? 

The Court: The question is whether you know whether 
he was authorized? And you should answer first, just in 
a preliminary way, yes or no, 

A. No. 


By Mr. Rafferty: 


Q. You do not know? A. No, he was not authorized. 
The Court: No, I tried to explain that before 
166 answering, you should first state whether you know 
whether he was authorized. Do you know? 

The Witness: Oh. I do know. 

The Court: Now let me ask you this question: Is your 
knowledge of that fact based upon your inspection of some 
record or some conversation with this man, or what is 
it based upon? 

The Witness: It is based upon the fact that I was the 
only one that knew what his duties were, explained his 
duties to him. 

The Court: Isee. You are testifying that you, yourself, 
did not make any authorization? 

The Witness: I did not. 

The Court: All right. 

He can testify, I will permit him to testify to that. 
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Voir Dire Examination 
By Mr. Barse: 


167 Q. Colonel, did you issue trip tickets? A. I did 
not. 

Q. The sergeant in charge of the motor pool issued 
those, is that not correct? A. That is correct. 

Q. If Graves required a trip ticket, wouldn’t he go to 
the sergeant at the motor pool to get it? A. That is 
correct. 

The Court: Well, how would you know, then, whether 
he had secured such a trip ticket, without inspection of 
the records? 

The Witness: Your Honor, I am saying that I know 
he had no official duties, because it was a holiday. 

The Court: Well, that is all right. He can testify as 
to that. 

The Witness: I had granted a holiday to all of the 
personnel. 

The Court: Go ahead. 

Mr. Rafferty: Very well, Your Honor. 

The Court: What holiday was it? Washington’s 
Birthday? 

The Witness: Washington’s Birthday was the 22nd. 

The Court: It was the day after Washington’s Birth- 
day, which fell on a Friday? 

The Witness: Friday. This was a long week- 
168 end holiday, sir: Friday, Saturday, and Sunday. 


* * * 2 * * * * = % 


The Court: All right, go ahead. 

This accident happened on the 23rd, didn’t it? 

The Witness: The accident was on the 23rd, Saturday. 
The 22nd was Friday, and all duties were suspended until 
Monday reveille, except those— 

The Court: And what is your personal recollection 
as to — 

Mr. Rafferty: His official duties? 
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Mr. Rafferty: His official duties? 

The Court: —what happened with reference to the issu- 
ance of trip tickets on that weekend? 

The Witness: I do not know about trip tickets. 

The Court: Well, I thought that was what you were 
testifying about. 

The Witness: I said official duties, sir. I’m sorry. 

The Court: Well, go ahead. What is your personal 
recollection as to his official duties? 

The Witness: My personal recollection is that 
169 he had no official duties. 
The Court: That he was excused when? 

The Witness: He was excused Thursday evening, after 
duty, until Monday morning. That would include the 
holiday, Saturday and Sunday. In other words, Saturday 
inspection was called off, sir. 

The Court: I see. You have personal recollection of 
that? 

The Witness: Yes, sir. 


Direct Examination (Cont’d) 
By Mr. Rafferty: 


Q. Colonel, I would like to show you what has been 
marked Plaintiffs’ Exhibit Number 13. It is an affidavit 
signed by Captain K. D. Dougherty. I wonder if you can 
explain for us the words contained in that affidavit, ‘‘pres- 
ent for duty.”’ 

Mr. Barse: I object. Captain Dougherty is here. I 
think if there is any explanation, it is up to him to ex- 
plain his own statement. 

Mr. Rafferty: That is perfectly all right with me, Your 
Honor. I do have Captain Dougherty here. But it is a 
general thing, and the Colonel could explain it just as well. 

The Court: He may state the general significance of 
that in Army procedure. 

A. That is a morning report designation, that 
170 the man is part of the effective strength of the 
2104 unit. He was not in confinement or not AWOL. 
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Q. Does it mean that Sergeant Graves was present and 
on official duties during the course of those hours? 

Mr. Barse: I object, as leading. 

The Court: Overruled. 

A. It does not mean that he was present for duty, I 
mean was actually on duty, those hours. 

The Court: I don’t think you mean to say exactly what 
you are saying. Is it your testimony that it does not mean 
that, or that it means he was not on official duties? 

The Witness: He had no official duties at that time. 

The Court: Well, your answer didn’t quite carry that 
meaning. Now, what is your answer? That that means 
what? 

The Witness: That this certificate, the expression, was 
at the time ‘‘present for duty,’’ is a morning report entry, 
meaning that he was part of the effective strength of the 
2104 ASU, was not in confinement or AWOL, absent with- 
out leave. 

The Court: But it has no significance with reference 
to indicating that he was on official duty at the time, is 
that it? 

The Witness: That is right. 


* * = x & * * * « s 
171 The Witness: His home was at Travis Lake. 
The Court: I see. He actually lived there? 
The Witness: He lived there, yes, sir, and an auto- 
mobile was furnished him to bring him in to his meals. 
The Court: I see. 


cs * ® * * * * * * a 
Cross-Examination 
By Mr. Barse: 


Q. Colonel Raymond, if Graves on February 23, 1952, 
had been assigned to some specific duty, this Plaintiffs’ 
Exhibit 11* which has just been shown to you, and 
which you designated or called a morning report, would 
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not be any different, would it? A. No. Regardless of 
his duties on that day, he would still be present for duty 
during that period. 

Q. And this morning report would be the same, wehther 
he was assigned to some specific duty that day or not? 
A. That is correct. 

Q. So you cannot say, from looking at Plaintiffs’ Ex- 
hibit 11 *, which says he was ‘‘present for duty,’’ merely 
from that that he did not have any specific duties, can 

you? 
172 The Court: No, I think all the witness is saying is 
that it does not mean necessarily that he had any 
official duties. It does not say one way or the other. 
All that it does say is that he was not AWOL or— 

The Witness: That is right. 

The Court: Or what else? 

The Witness: He was part of the effective strength. 
Not AWOL or in confinement. 

The Court: In confinement, in the guardhouse. 

The Witness: That is right. 


By Mr. Barse: 


Q. I believe, Colonel Raymond, you said that when 
Graves reported to A. P. Hill, you personally explained 
his duties to him? A. I did. 

Q. Is that correct? A. I said that, yes, sir. 

Q. Why did you do that, Colonel? A. I was the only 
one that knew what his duties were, sir. 

% o * * * e & & & * 

175 Q. Then, what were Graves’ duties with refer- 
ence to the lodge? A. Caretaker of the building 

and the property in the immediate vicinity. 

* ? * * 6 * * e * & 


Q. Where did he live? A. He lived right adjacent to 
the lodge in the cottage, old farmhouse that had been re- 
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habilitated for him. He was the first occupant of the 
cottage after its rehabilitation. 
Q. How many buildings were there? 


* * * * * * * * * * 


176 A. The house in which he lived, a little chicken 

house behind it, the lodge itself, a stable, a garage 
and a bathhouse and an old abandoned millhouse. They 
were the total pieces of property, structures in the 
area, sir. 

Q. And they were all under Graves’ supervision to 
maintain them? A. Not to maintain them, no, sir. The 
engineer detail of the post maintained the buildings. 
Graves would report to the engineer that the pipe was 
leaking or there was some damage to the roof, or some- 
thing or other, and the engineer—or rather, he would 
make the report to me, and I would have the engineers 
repair or maintain the buildings. 

Q. What was so unusual, Colonel Raymond, about 
Graves’ duties there that you were the only person on 
the post who could explain them to him? A. Because 
there never had been a caretaker there before, and it was 
I who was setting up these area custodians around the 

bivouac areas. Some were as far as seventeen to 
177 twenty miles away from post headquarters. Some 

of those areas involved seven to twenty thousand 
acres under the supervision of these area custodians. It 
included buildings, shower houses, mess halls, and so 
forth, that were subject to looting and vandalism while 
the place was in a standby status. Now that it was going 
to be reactivated and used as a fulltime maneuver area, 
it was necessary to place people in these strategic areas 
where there was valuable Government property to pro- 
tect them. 

The area custodians were located under my direction, 
and their duties given, and then this caretaker for the 
Travis Lake property was required under my scheme of 
building up the reservation, and he was sent down for 
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that. It was I who stated the qualifications for the man, 
that he must be married, because he had to keep house 
out there,— 


* * * * * * 7 * * * 


180 Q. Now, as I understand it, before a vehicle 

could be driven on the post—and I believe His 
Honor asked you this question—from one point to an- 
other on the post, a trip ticket was necessary? A. That 
is right. 

Q. Graves kept this truck up at Travis Lake, did he 
not? A. That is right. 

The Court: Just so the record may be not confused 
on that, I understand that was with the exception of going 
to meals. 

The Witness: Yes, sir. 

The Court: He would not need a trip ticket for that. 

The Witness: No, he would need a trip ticket for going 
to meals. 

The Court: Oh, he would need one to go to meals? 

The Witness: Yes, sir. Every vehicle in use has 
181 to have a trip ticket with it, covering the time— 
The Court: All right, go ahead. 


By Mr. Barse: 


Q. Now, Colonel, let’s assume that Sergeant Graves 
would wake up in the morning and want to come down 
to headquarters in the mess hall at the post headquarters 
for breakfast. A. Yes, sir. 

Q. Where would he get a trip ticket to drive that 
truck down to the mess hall? <A. You will have to ask 
the motor officer or the dispatcher, sir. But I can state 
that the procedure is, he would have gotten it the night 
before, the day before. I have seen the custodians come 
into the post every day, these outlying people, and they 
bring in their old trip ticket, and they pick up a new trip 
ticket. 


o4 





Q. Is it your testimony that every day or evening, 
Graves would have to get a new trip ticket to come from 
Travis Lake to the mess hall and return to eat his three 
meals a day? A. He would have to have a current trip 
ticket for every time he drove the vehicle. 

Q. He kept the keys to the vehicle, did he not? A. He 
kept the keys to the vehicle at his quarters. 

Q. What about this motor pool? Where were 

182 the other vehicles kept? A. All of them were kept in 

the motor pool except the vehicles assigned to the 

area custodians of these tactical areas at great distances 
from the camp. They lived there also. 

Q. Now, those trucks in the motor pool, were they kept 
in a garage or one particular area? A. One particular 
area. 

Q. Where were the keys kept for those trucks? A. 
Keys, sir, are kept in the vehicles. They are soldered in, 
in many cases. 

Q. And is a guard placed over the motor pool? A. 
That is correct, sir. 

Q. So that no one may come in and take the vehicle? 
A. That is correct, sir. 

Q. But in the case of Graves, he kept that vehicle him- 
self at all times? A. That is correct, sir. 

Q. Is there more than one way to get into the Travis 
Lake area? A. Oh, yes, many ways. 

Q. How many ways are there to get in there? 


183 A. There are fifty-one roads or more that enter 

the reservation. The reservation is about twice 
the size of the District of Columbia, and there’s 261 miles 
of road. There would be many ways of getting to Travis 
Lake, sir, depending upon where you enter, where you are 
starting from. It would only be one proper way, which 
would be the shortest way, sir, in the utilization of motor 
vehicles. 





ah) 
By Mr. Barse: 


Q. Now let me ask you this, Colonel: Assuming that 
a member of the base had authority to go off base with 
an Army vehicle, and he got a trip ticket that was 
stamped ‘‘Off Base,’’ according to the procedures which 
you have described, would he have to show that trip 
ticket to the sentry on the gate as he left? A. As he left 
the main entrance of the post, there would be an M.P. at 
the gate that checks all trip tickets of all vehicles that 
leave the reservation through the main gate, which is 
the proper entrance. 

Q. And unless a person driving a vehicle past those 
sentries had a trip ticket, they would not pass him, isn’t 
that correct? A. That is correct. If the sentries per- 
formed their duties, they would not let him pass without 
an off-post trip ticket. Now, as to what the— 

Q. May we assume that sentries always per- 
184 form their duties? A. Well, I can assume that 
those M.P.’s did, sir. 

The Court: How would you account for this man’s 
being on the outside, then? 

The Witness: There are approximately fifty-one roads 
that lead out of the reservation, sir. 

The Court: Where there is no sentry? 

The Witness: Where there are no sentries, yes, sir. 

The Court: I see. 

The Witness: There is one main gate that enters the 
main post. 

The Court: I see. 

The Witness: And that is where all vehicles are sup- 
posed to leave from. 


By Mr. Barse: 


Q. Now, I believe you told Mr. Rafferty, or in answer 
to Mr. Rafferty’s question you said that you gave Graves 
no instructions concerning the operation of the truck; is 
that correct? A. That is correct. 
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Q. Do you know, as a matter of fact, Colonel, that 
Graves very frequently used this particular truck off the 
base? A. The only time it ever came to my knowledge 

was the time he had an accident. 
185 Q. It wouldn’t have come to your knowledge that 
he was using it off base, would it? A. It would 
come to my knowledge, because it would be the report of 
a disciplinary action. 

Q. Well, if he had an accident, that would come to 
your knowledge. But if he went off base on official busi- 
ness and were issued a trip ticket by Sergeant Rankin 
or Captain Dougherty, that would not necessarily come to 
your attention, would it, Colonel? A. It would, sir, be- 
cause the official business would be given to him by me. 
If he used the vehicle at any other time (I would not 
know about it unless the military police should see him 
and pick him up, or unless he had an accident, it wouldn’t 
come to my attention. 

Q. Then, is it your testimony that you don’t believe 
Graves was ever off base with this truck before February 
23, 1952? A. I don’t know. I couldn’t say, that. I could- 
n’t say that. 

Q. Well, didn’t you just say— 


a bd * * * * * * * 


Q. As a matter of fact, Graves had to leave the 
post on an average of several times a week, didn’t 
he Colonel? A. Oh, no, sir. 

Q. No? A. No, sir. 

Q. How many times in the month that he was there 
before this accident happened did he leave the post? A. 
I couldn’t tell you that, but it wouldn’t be more than one 
or two times. 


* * * * * * * * ® * 


Q. And you are relying entirely upon your memory? 
A. Of the official duties I may have given him that re- 
quired him to go off the post. In fact, I cannot re- 
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187 member of a single instance where I gave him orders 

to go off the post. But one of my subordinate officers, 
in connection with business at the lodge, at the Travis 
Lake area, may have required him to go off the post, and 
that would have been official business also. 


* * * * * cd ad * * * 


Q. That particular truck was not a part of the A. P. 
Hill motor pool, I take it. A. It was. ‘‘Motor pool’’ is a 
general term involving—it includes all vehicles assigned 
to a unit, sir. It doesn’t have to be physically standing 
side by side with the others in a row under guard, to be 
part of the motor pool. We say it is ‘‘in the motor pool’’ 
when it is returned from a trip. But it was a motor pool 
vehicle. The records were kept there, the dispatcher had 
supervision of that vehicle, could call it in for repair, for 
deadline—for thousand-mile inspections, and so forth, as 
required in the operation of a motor pool. 

Q. Colonel, do you have any personal interest in this 
case? A. None whatsoever. 

Q. No interest in the outcome of it, one way or 
188 the other? A. As a taxpayer, I think we are all inter- 
ested in protecting the Government’s interests, sir. 

That is my only interest, if it’s any—if any at all. 

Q. Did you order court martial proceedings instituted 
against Graves? 

A. That was my duty, sir, as the commanding officer. 


By Mr. Barse: 


Q. You did institute proceedings? A. I did it, yes, sir. 

Q. And what was the charge in those proceedings? A. 
Illegal use or improper use of a Government vehicle, ap- 
propriating of a Government vehicle to his own use, or 
whatever the wording is of the specification. 

Q. What was the result of the court martial. A. He was 
acquitted. He was tried at Fort Meade, Maryland, and 
acquitted. 


* * bd * a * * * * 2 
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193 Q. Has it come to your attention, Colonel Ray- 
mond, that any of these caretakers in statuses simi- 

lar to Graves’, or Graves himself, had ever used the trucks 
under their control to go off base? A. On official duties, 
or personal use? 

Q. First I will ask about official use. A. Yes. 

Q. Now, what about personal use? A. Not to my knowl- 
edge. 


Direct Examination 
By Mr. Rafferty: 


Q. Sergeant, will you keep your voice up and state your 
full name and address? A. Graves, Levi H.; Sergeant 
First Class, United States Army, Europe. 

Q. Directing your attention to February 23, 1952, at 
that time where were you assigned? A. 2104 A. P. Hill, 

gir; Army Service Unit, A. P. Hill, sir. 
199 Q. In what capacity were you assigned to that 
A. P. Hill Military Reservation? A. As a ecare- 
taker for the Travis Lake area. 

Q. What were your duties, Sergeant, as caretaker of 
the Travis Lake area? A. Well, fire guard, and to bring 
in any supplies or anything that was needed at the Travis 
Lake area, which consisted of six or seven buildings. 

Q. Were you assigned an Army vehicle, Sergeant, while 
you were stationed there? A. Yes, sir. 

2 & 5 & 2 a * 2 e Ba 

Q. Were you aware of the regulations in effect at A. P. 
Hill relating to the use of Army vehicles? 

* * & * & = * 


A. Generally, sir, I’d say so. 
Q. Were you aware of the trip ticket procedure 
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relating to the use of an Army vehicle? A. Generally 
speaking, yes sir. 


® * * * & * ae * ® * 


Q. Sergeant Graves, on the evening of February 23, 
1952, at approximately nine p.m. that evening, did you 
have occasion to use and Army vehicle? A. Yes, sir. 

Q. At that time, did you have any official duties? A. I 
was off for the day, so to speak, sir. I was on pass. 

Q. I beg your pardon? A. I had a Class A pass in my 
possession. 

Q. You had a Class A pass? A. Yes, sir. 

Q. Would you tell us what a Class A pass en- 

201 ~—s titles you to? A. Well, a Class A pass allows you 

to be absent from your post if you are not sup- 

posed to be, if you don’t have to be on duty, in the case 
of the first three graders. 

Q. Would you say you could do as you pleased after 
that, or at that time? A. I would say you are free to 
do as you please between that and your next duty hour. 

Q. Did you have a trip ticket for February 23, 1952? 
A. I didn’t have a trip ticket dated for the 23rd of Feb- 
ruary, sir. 

Q. Did you have permission from your superior officers 
on February 23, 1952, to use the Army vehicle at the time 
mentioned? 

Mr. Barse: That means specific permission on that date? 

The Court: That is what he is asking. He may answer 
it. 

A. No, sir, on that date, no, sir. 


* * * * * * ® we 2 * 


Q. When you used this Army vehicle—Incidentally, do 
you recall the type of Army car it was? A. It was a 
pick-up truck. I don’t know whether it was a half-ton or 
three-quarters. 

Q. When you used this pick-up truck, where did you 
go, Sergeant? A. I left my quarters and came in to 
headquarters. 
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202 Q. What time was it when you arrived at head- 
- quarters? A. Arrived around seven, sir, maybe a 
little sooner or a little later. 

Q. Now, speaking of the hour of approximately nine 
o’clock, did you have occasion to use the pick-up truck 
again? A. Yes, sir. 

Q. Where did you go at that time with the pick-up 
truck? A. Well, leaving post headquarters, en route to 
my quarters at Travis Lake, I went by Bowling Green, sir, 
for the purpose of getting a haircut before I returned to 
my quarters. . 

The Court: State that again, will you? You went to 
get a haircut where? 

The Witness: In Bowling Green, sir. 


* * * * * * * * bd * 


Q. Did you go in to Bowling Green for any other pur- 
pose other than to get a haireut? A. No, sir. 

Q. What did you do while you were in Bowling Green? 
A. I went first to the barber shop. 

Q. And what did you find at the barber shop? 
203 <A. The barber shop was, I would say it was closed. 
They had the shade pulled down, but the light was 

still on. 

Q. What did you do following your finding out that 
the barber shop was closed? A. Well, the barber shop is 
situated across the street directly in front of Maude’s 
Grill. So I walked across the street to see if the barber 
was over there getting something to eat, or if he had 
closed for the night, or what the case may have heen. 

Q. Did you go into Maude’s Grill? A. Yes, sir. 

Q. What did you do while you were in Maude’s Grill? 
A. Well, I talked to several people. I don’t recall any- 
body specifically, who-all I talked to, but I talked to sev- 
eral people. I was in there approximately ten to fifteen 
minutes. 

Q. Following your talking to several people, did you 
thereafter leave Maude’s Grill? <A. Yes, sir. 
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Q. Do you recall at this time approximately the time 
you left Maude’s Grill? A. I would say it was close to 
ten o’clock. It may have been five minutes after, it may 
have been five minutes before, ten minutes after. I don’t 
know, sir. 

Q. Will you tell us in your own words what there- 

204 after occurred? <A. Well, after leaving Maude’s 
Grill, I proceeded on Route 2, which is the main 
highway, not going through the post, back to my quarters. 

The Court: Why did you use that route? 

The Witness: Pardon, sir? 

The Court: Why did you use that highway? 

The Witness: That was the closer highway from the 
point of Bowling Green, than going back through the 
post, in my estimation. 

The Court: Go ahead. 

A. I proceeded on Highway 2, to the route going by 
Mica, sir, and I didn’t notice the traffic was too heavy. 
I noticed a couple of lights in my rear, and as I remem- 
ber, one set of lights was approaching me kind of fast, 
and I had a bump on my right, as I can determine,—I 
couldn’t say for sure whether it was on the right or the 
left, but I believe it was the right side, is the way it felt— 
and I lost control of the vehicle. 


By Mr. Rafferty: 


Q. In which direction were you traveling at that time? 
A. Going from Bowling Green towards Fredericksburg, 
sir. 

Q. Would that be going north or south? A.I don’t 
know offhand which is north or south, but it’s going from 

Bowling Green towards Fredericksburg. 
205 Mr. Barse: I will agree that that is going north, 
Your Honor. 


By Mr. Rafferty: 





Q. Then what occurred after you felt a bump, Ser- 
geant? A. Well, I lost control of the vehicle, and I don’t 
know whether I was knocked out or what happened. 
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Q. What is the next thing you remember? A. The next 
thing I remember, I was in Fredericksburg in the hospital. 


* ® * ® * ® * * * * 


206 Q. How long did you remain in the hospital at 
Fort Belvoir? A. I think I left the hospital on the 
9th of March, I believe, sir. 
Q. You stated that you had a Class A pass on the day 
of February 23rd; is that correct? A. Yes, sir. 


al * * * * * * a * * 


The Court: What time was this pass issued to you? 
February 23rd, on the day of the accident, that was a 
Saturday, wasn’t it? 

The Witness: Yes, sir. 
207 The Court: And your pass was for the week- 
end, was it? 

The Witness: No, sir. A class A pass is a pass that 
issues to you after you joint a unit, on no particular 
date. It doesn’t cover any specific date. It only covers 
duty to duty. I mean, for instance, you may be working 
on a night shift. It only states that you can be absent 
from your place of duty when you are not required for it. 

The Court: Well, on this particular occaison, you were 
not required to be present? This was a holiday weeekend, 
was it not? 

The Witness: Yes. 

The Court: Washington’s Birthday was on Friday? 

The Witness: Yes. 

The Court: The 22nd. 

The Witness: Yes, sir. 

The Court: So you had the weekend to yourself, did you 
not? 

The Witness: Well, yes, sir, if I had nothing to do. 

The Court: Well, did you have any official duties that 
weekend? 

The Witness: No, sir. I didn’t have anything after, 
five o’clock. 
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The Court: After five o’clock which day? 
The Witness: On Saturday, I had nothing to do, sir. 
The Court: Saturday, after five o’clock. 
208 The Witness: Yes, sir. 
The Court: Well, how about Washington’s Birth- 

day, the 22nd? 

The Witness: I didn’t work Washington’s Birthday, sir. 

The Court: Then you had nothing to do after five o’clock 
on Thursday night, or the weekend, isn’t that right? 

The Witness: Well, I had to be at the lodge on Saturday 
morning, but— 

The Court: You had to be at the lodge on Saturday 
morning? 

The Witness: Yes, sir. There was nobody over there 
at all. 

The Court: But you had no official duties whatever after 
five o’clock on Saturady, February 23rd? 

The Witness: No, sir. 

The Court: And the accident happened that night, is 
that right? 

The Witness: Yes, sir. 

The Court: What time was it that you left your head- 
quarters there to get this haircut? 

The Witness: As I say, it was sometime around nine 
o’clock. 

The Court: Nine o’clock at night? 

The Witness: Yes, sir, I think it was a little after 

nine. 
209 The Court: And you had no official duty at that 
time? 

The Witness: No, sir. 

The Court: You got no trip ticket for it? 

The Witness: No, sir, I had no trip ticket for no day, sir. 

The Court: Keep your voice up, please. The other 
people have to hear this, and the reporter also. 

Did you know, at the time, that you were driving the 
vehicle unlawfully? 
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The Witness: Well, I had no trip ticket, sir, but I felt 
that it would have been all right, had it been somebody 
asked me for it. 

The Court: Had you, on previous occasions, used this 
same truck without a trip ticket? 

The Witness: No, sir. 

The Court: For what kind of a trip? Well, what made 
you feel it would be all right then? 

The Witness: I thought maybe I could have got a trip 
ticket from somebody, or asked them for one, sir. 

The Court: Well, did you say trip tickets were issued 
for non-official trips of that kind? Had you ever heard 
of any trip ticket having been issued for a soldier getting 
a haircut at Bowling Green? 

The Witness: Well, no, sir. 

The Court: Was it your understanding that trip- 
210 _ ~tickets were used only for official business? 
The Witness: Yes, sir, I knew that, sir. 

The Court: And this was not official business. What 
made you feel you could get a trip ticket then, to get a 
haircut, which was personal—personal to you, of course; 
what made you feel that way about it? 

The Witness: Well, I just thought maybe I might have 
asked them, and they would have let me go by. 

The Court: They might have waived the rule? 

The Witness: Yes. 

The Court: They would have to waive the rule to give 
you that, wouldn’t they? 

The Witness: Yes, sir. That wasn’t the general rule. 
That wasn’t the policy. 

The Court: What is that? 

The Witness: That isn’t the rule, sir. 

The Court: What isn’t the rule? 

The Witness: For me to get a haircut with a Govern- 
ment vehicle. 

The Court: The rule is not to issue a trip ticket for 
haircuts, personal business? 
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The Witness: That is right, sir. 
The Court: Had you ever, on any prior occasion, used 
that truck for personal activities of your own? 

The Witness: No, sir. I had only been there 
211 twenty-three days, sir. 

The Court: Well, now, I didn’t ask you how long 
you had been there. I asked you this question: whether, 
on any prior occasion, you had used that truck for any 
personal activity of your own. 

The Witness: No, sir. 

The Court: On all prior occasions, when you used that 
truck, you had a trip ticket? 

The Witness: Yes, sir. 

The Court: And you say there were no officers present 
at all at the camp when you left? 

The Witness: Not that I could find, sir. 

The Court: Well, what attempt did you make to find 
some officers? 

The Witness: I went into headquarters building, and 
there wasn’t anybody in headquarters building. 

The Court: Did you try any place else? 

The Witness: That is a small place. There’s no other 
place there, only two or three buildings. 

The Court: No one was there at all no one on duty at all, 
superior to you? 

The Witness: No, sir. 

The Court: You mean there was no one on duty at the 
camp at all, superior to you? 

The Witness: Well, they had somebody in charge 
212 at headquarters on the switchboard, and I didn’t 

see any officer there, sir. They had an officer of the 
day, but I don’t know where he was at that time. 
The Court: They had an officer of the day? 
The Witness: Yes, sir. 
The Court: Did you ask him? 
The Witness: He wasn’t there. I didn’t see him, sir. 


* * * * & * * # ® * 
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Cross Examination 


By Mr. Barse: 


tt * * * * * * Sd * 


Q. Did you get any supplies from off the post? 

A. I may have to go to Bowling Green to get some- 

thing that was a local purchase, or I may not. I don’t 

think I remember going in but once or twice, maybe, 

to go into Milford, because the supplies came in at that 
point, sir. 

Q. In the time you were there at Travis Lake, the 
twenty-three days before the accident happened, how many 
times would you say you had driven that truck to Bowling 
Green? A. I wouldn’t want to state a specific number of 
times. 

Q. Give us an idea? A. Sometimes you may have to 
go in once a day, maybe it would be two or three days 
before you go in again, or you may have to go in twice 
in one day, sir. So I wouldn’t want to say any specific 
time. 

Q. Well, on the average, would you go once a day, five 
time a week, more or less? A. As I just said, maybe 
on some days I would go twice, some days I wouldn’t go 
at all. Maybe it would be two days before I would go 
again. sir. 

Q. You usually went at least several time a week? A. 
Usually. 

Q. And when you went from Travis Lake to 

219 Bowling Green, what was the route you usually 

took? Did you go out Mica Road? A. It depended 

on whether I had to come by headquarters or not, sir, or 

whether I was going straight to Bowling Green to pick 
up something at Milford. 

Q. Why would you have to go by headquarters if you 
were going into Bowling? A. Well, if they called from 
headquarters to tell me they wanted me to pick up some- 
thing for that area, and it happened to be in Bowling 
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Green or Milford, I would have to come by for them to 
give me any other instructions they wanted to, where to 
pick it up, or give me a slip to pick it up, or whatever, 
sir. If it happened to be out there, somebody came out, 
officer came out there and told me to go into Milford or 
Bowling Green to pick up something, I had no need to 
go by headquarters; it was closer to hit Number 2 High- 
way. 

Q. So you would just go out Mica Road and Number 2 
into Bowling Green? A. Yes. 


* * cy * * * * * * Ed 


221 Q. What was the rough idea that Colonel Mat- 

thews gave you? A. Well, he just told me I would 
be caretaker there, and I would have to live in that area, 
and he told me where the area was. I had no idea of 
what kind of post A. P. Hill was, either. 

Q. Did Colonel Matthews say anything to you about 
having the use of the truck? A. No, sir. He told me I 
would have to have a car down there. 

Q. And you didn’t take the car down with you? A. No, 
sir. 

* * * * * * * * * * 


Q. Now, when did you first arrive at A. P. Hill? A. I 
came into A. P. Hill on a Saturady night. I came by 
A. P. Hill, coming from some other place, sir. But I 

Officially reported into A. P. Hill on the 28th of 
222 #@ January, sir. 
Q. Was that the Saturady night you mentioned? 
A. No, sir. I didn’t report in on Saturady night. I re- 
ported in on Monday, sir. 

Q. You went by on Saturday night? <A. Yes, sir. 

Q. When you went by on Saturday night, did someone 
take you up to Travis and show you around? A. They 
took me out to the place, sir. 

Q. Out to the place. You mean up to Travis Lake? A. 
Yes, sir. 


* * * & * 5 * & * * 
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Q. What route did you take when you went up there 
that night, to get the general idea of what the place was? 
A. Well, it was Highway 2, sir. 

Q. And when Colonel Raymond took you, what 

223 route did you take? A. He took me through the 

post sir. I am not too familiar with all those roads, 

but I know we went through the post, and he had another 

officer with him, and he was showing him some other ways, 

and we came back a roundabout way, and we ended up on 

Highway 2 some place and back to the post. But going 
out to the place, we went through the post. 

Q. Then, coming back, you came down Route 2? A. 
Yes, sir, we came out on Highway 2 some place. I don’t 
know where we came out, sir. 


* bad * * ad He * we * 


224 Q. You were there twenty-three days, I believe 
you said, before this accident happened. In that 
twenty-three day period, was it necessary for you to get 
a haireut? A. Yes, sir, I got a haircut. 
Q. When you got a haircut during that period of time, 
where did you get your haircut? A. Bowling Green, sir. 
Q. How did you get into Bowling Green? <A. Well, I 
don’t remember whether I went in in a cab or whether I 
caught a ride in or how I went in. 
225 Q. You think you took the truck in? A. No, sir. 
Q. I believe you said, Sergeant, that you were on 
duty on Saturday the 23rd up until five o’clock. A. Around 
that time, sir. 
Q. The 22nd was a holiday. A. That is right. 
Q. And you did not work at all on the 22nd, Friday? 
A. That is right. 
Q. But you were on duty Saturday? A. Yes, sir. 
Q. And you had had a trip ticket on Thursday the 21st? 
A. That is right. 
Q. Sergeant, do you know whether it was the practice 
there at A. P. Hill, whether over a regular two-day week- 
end or three-day weekend, which ever the occasion might 
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be, that you would be given the use of a truck over the 
weekend without a trip ticket, and that on Monday morn- 
ing following, the mileage would be taken into account, 
and then you would be given a trip ticket to cover the 
use of the truck over the weekend? A. I didn’t know 
about that practice. I was told that I picked up my trip 
tickets in advance to cover me for the weekend or for 
holidays. | 

Q. Do you know that there was such a practice? 
226 <A. What practice is that, sir? 

Q. That trip tickets would be issued after the 
weekend for the use of the truck over the weekend. A. I 
couldn’t say that, sir. 

Q. Did you later on learn that there had been such a 
practice? A. Well, I couldn’t say that I learned it, no, 
sir. 

Q. You have heard about it, haven’t you? A. I may 
have heard it. 

Q. There is no doubt in your mind, is there, that there 
was such a practice? A. Well, I couldn’t say whether 
there was a doubt in my mind or not, sir, to be truthful. 

Q. Was there any doubt in your mind, Sergeant, that 
if there had been a dispacher available on the 23rd of 
February, he would have given you a trip ticket to go to 
Bowling Green and get a haircut? A. Well, I don’t think 
the dispatcher would have given me a trip ticket to go to 
Bowling Green. He would probably have given me my 
dispatch for that particular day. 


* * * * * * * * * 2 


227 Q. Now, when you left your quarters at Travis 

Lake on the 23rd of February, I think you said it was 
around seven o’clock, and you came down to post head- 
quarters, and you saw there the telephone operator? A. 
Well, I don’t know what exact position it was or what his 
title was, but he operated the telephones. 








Q. Was that Ernest J. Skinner? A. I wouldn’t know 
whether it was Ernest J. Skinner or not, but I know him 
as Mr. Skinner. 

Q. Mr. Skinner? A. Yes, sir. 

Q. And did you stay there and talk to Mr. Skinner for 
quite a while? A. I’d say more than two hours, sir. 

Q. Do you know, Sergeant, whether or not there was a 
motor dispatcher on duty on February 23rd, that evening? 
A. Not that I know of, sir. 

Q. And it was after you left Skinner at the switchboard, 
after talking to him for a couple of hours, that you went 

on down to Bowling Green for the purpose of get- 
228 ting a haircut? A. That is right. 
| Q. How long did it take you to drive from head- 
quarters down to the barber shop at Bowling Green? A. 
I’d say not over ten minutes. 

Q. It is not very far, is it? A. I’d say it is within a 
radius of three miles, as I would estimate, sir. 

Q. You are familiar, of course, with the junction of 
Route 301 and Route 2, are you not?—where those two 
roads come together? A. Yes, sir. 

Q. That is just as the edge of Bowling Green, isn’t it? 
A. Yes, sir. 


Q. How far is it from the barber shop to that 
229 corner where Route 301 and Route 2 come together? 
A. I would say it is roughly a mile or three-quarters 

of a mile, sir. 

Q.: Could it be less than that? A. It could be less or it 
could be more, sir. 

Q. Could it be three or four blocks? A. Well, I would 
say yes; but considering on the blocks, maybe it would be 
two blocks in some people’s blocks, and maybe four in 
others’. 

Q. I am talking about the average city block. A. But 
I am saying that it is probably three-quarters of a mile, 
or it may have been a mile—or less. 
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Q. How long would it take you to drive from that inter- 
section down to the barber shop? A. Ordinarily I’d say 
five minutes. 

Q. That is, driving through town? A. That is right, sir. 

Q. Now, you went over across the street to Maude’s 
Grill to try to find the barber? A. I went to the barber 
ship first, and then I went across the street. 

Q. Yes, after you went to the barber shop. A. That is 
right. 

Q. You found the barber shop was closed? A. That is 

right. 
230 Q. And then you went to the grill. 
Did you talk to anyone in the grill? A. I talked 
to several people there, sir. 

Q. Was the barber there? A.I didn’t find him, sir, 
no, sir. 

Q. Then you left the grill to go back to the base? A. 
To go back to my quarters, sir. 

Q. What route did you plan to take to get back to your 
quarters? A. Route 2,sir. I was proceeding on that route. 

Q. And you planned to go up Route 2 to the road into 
Mica? A. Yes, sir. 

Mr. Barse: If Your Honor please, the Government, 
I understand, has a larger-scale, more pronounced dia- 
gram of this area, which might be more helpful than using 
this small-scape map. 

Mr. Rafferty: Yes, I do have it here, Your Honor. 


(Area map attached to board.) 
By Mr. Barse: 


Q. Sergeant, can -you see this diagram clearly from 
where you sit? A. I can see the diagram, but I can’t read 
anything on it. 

Q. Well, I wonder if you would step down here, 
231 then, so that you may be able to read it. 


(Witness complying.) 
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Q. Sergeant, as this diagram is drawn, it shows Bowl- 
ing Green down at the extreme lower end, and Travis 
Lake almost at the extreme top. This road is State High- 
way Number 2, and this highway is U. 8. Highway Num- 
ber 301. A. Yes, sir. 

Q. Now, where are the post headquarters on that? 
Would you point them out, please? A. I think the post 
headquarters is here, sir. 

Q. Now, they were the headquarters where you were 
when you were talking to Mr. Skinner at the switchboard? 
A. That is right, sir. 

Q. And after you left the post headquarters, did you 
drive down the post road to Route 301 and then take a right 
over to Rotue 2 and then take a left down to Bowling 
Green? A. Yes, sir. 

Q. When you left Maude’s Grill after not being able 
to find the barber, you drove to Route 2 and then pro- 
ceeded due north or right up Route 2— A. That is right, 
sir. 

Q. —to get back to Travis Lake. Now, there is a road 
on the diagram coming in at Villboro, which is labeled 
‘‘Reservation Road No. 7.’? That is the road which you 

planned to take into the lodge? A. Well, as I re- 
232 member now, sir, I don’t know how many roads led 

from there, but that is only one I see I could have 
taken up there. So I assume it was Villboro. 

Q. And the accident that happened, as far as you know, 
was just above the place on the map designated as ‘‘Farmer 
Store’’?? A. J think it was a little bit before Farmer Store. 
I don’t know. I have never seen it since. 

(Witness resumes stand.) 

Q. Sergeant, you did have this vehicle in your custody 
seven days week, twenty-four hours a day, did you not? 
A. Unless it was some reason that the vehicle was called 
back into the pool, sir. 

Q. Was that vehicle ever called back into the pool? 
A. Yes, sir. They had weekly checks, and they had 
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monthly checks, and I think mine was in for a check a 
couple of times when I was there. 

Q. What was that? A mechanical check? A. Yes, sir. 

Q. But other than that, you kept the truck at all times? 
A. That is right. 

Q. And you kept the keys? A. Yes, sir. 

Q. Now, in going back and forth from post head- 

233 quarters to your lodge at Travis Lake, did you 

customarily take Route 2? <A. No, sir, I think I 

stated before noon that I used the post road all of the 

time unless it was bad weather; raining, and I thought I 

would get stuck, I would use Route 2. But ordinarily, I 
went through the post. 

Q. Did any one specifically instruct you at any time 
not to use Route 2? A. They didn’t instruct me not to 
use Route 2. They told me that that was the general 
route to Travis Lake, sir, and I think Mr. Skinner told 
me to use the other one in rough weather. 

Q. Route 2 was a better road than the post road, wasn’t 
it? A. Definitely. 

Q. Definitely? A. Yes, sir. 

Q. The post roads were dirt, weren’t they, Sergeant? 
A. That is right. 

Q. And Route 2 is a paved highway? A. Yes, sir. But 
you still had to take part of an unpaved highway, even 
though you take Route 2. 

Q. Yes, but as long as you stayed on Route 2, up until 
you got to Villboro, you were on a paved road? A. Yes, 

sir. 
234 Q. Any time when you were at post headquar- 

ters, did you get back to Traivs Lake by going 
out Route 301 and then up Route 2 and then in the 
Villboro road? A. Unless I had some business to take 
something in to Milford or in to Bowling Green. If I 
had any business that took me into Milford or Bowling 
Green, I didn’t come back through the post; I proceeded 
on Route 2. 
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Q. ‘There was no barber shop on the post, was there? 
A. No, sir. 

Q. So, to get a haircut, you had to go to Bowling Green? 
A. Yes, sir. 

Q. Are you required to get haircuts in the Army, Ser- 
geant? A. You are required to have your hair cut. Hither 
you cut it or somebody else. 

Q. And the type of cut is a military cut, isn’t it? A. 
Yes, sir. 

Q. On these occasions, that you told us about, that 
you had to go into Bowling Green, you used Route 2 
then, didn’t you? A. Depending on where I started from, 
sir. 

Q. Well, just before we recessed, I believe you said 
that you went into Bowling Green rather frequently, you 
did not know how often; it might be once a day, it 

might be twice a day, and then a couple of days 
235 . might go by when you didn’t have to go in, and then 

you would go again. If you were up in Travis 
Lake and had to go into Bowling Green, would you take 
Route 2? A. If I had to go by headquarters or if I was 
sent from out at the Travis Lake area directly, without 
having to go to headquarters, I wouldn’t go by head- 
quarters, I would go out to Villboro and use Route 2. 

Q. And if you were in Bowling Green and didn’t have 
to go by headquarters, you would take Route 2 going 
back? A. That is right, sir. 

Q. On the night that you went into Bowling Green 
to get your hair cut, was there any reason why you would 
have to go back by headquarters before you went home? 
A. No, sir. 

Q. Do you know approximately, Sergeant Graves, how 
much time elapsed from the time you first went to the 
barber shop in Bowling Green until the time you started 
back from Maude’s Grill? Would it be ten minutes? A. 
Well, I’d say I was in there approximately ten or fif- 
teen minutes. I wasn’t checking my time, so I don’t 





know. A few minutes. I’d say probably fifteen minutes. 
I talked to several people. 


* * * * * ® * * * * 


Q. Sergeant Graves, there were many times, 

were there not, when you had to go out onto Route 

2, that you did not have a trip ticket stamped ‘‘Off 
Post,’’ isn’t that correct? A. Not that I know of, sir. 

Q. You believe you always had a trip ticket? A. Yes, 
sir, because if I had to go any place, it was anticipated 
beforehand that I had to make a trip to some place, which 
I wouldn’t, as I said before, too often. I may have had 
to go, I may not have had to go for a week. I was only 
there three weeks, but they gave me a trip ticket to cover 
wherever I had to go, sir. 

* * * * x * * 
Captain Kenneth T. Dougherty 


° * * * * * 


Direct Examination 


The Court: Your first name, Captain? 
The Witness: Kenneth. 


By Mr. Rafferty: 


Q. Captain Dougherty, Will you state your full name 
and address for the record please? A. Kenneth T. 
Dougherty, Headquarters Sixth Armored Cavalry Regi- 
ment, Straubing, Germany. 

Q. Captain, directing your attention to February 23, 
1952, where were you assigned at that time? A. I was 
assigned to Camp A. P. Hill Military Reservation. 

Q. What were your duties while assigned to Camp 
A. P. Hill Military Reservation? A. I was the detach- 
ment commander, and also the motor transportation office. 


* * Re * * Ld * * & * 


240 Q. How long after that do you recall when the 
Government vehicle was issued to Sergeant Graves? 
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A. I would say on or about the 25th or 26th. I don’t 
know the exact date. 

Q. What instructions did you give Sergeant Graves as 
to the use that you made of this Government vehicle? A. 
I told Sergeant Graves that I had received authority 
from the post commander to issue him a vehicle for the 
purpose of going to and from the assigned mess hall, 
which was on the main post, to his assigned billet, which 
was in the Travis Lake area, and for any official use. 

Q. Did you specify to Sergeant Graves over any par- 
ticular roads that he was to travel going to and from 
the mess hall to his residence at the Travis Lake area? 
A. Yes, I did. I instructed him he would use the reser- 
vation road, which I believe was Route 608. 

Q: Did you instruct Sergeant Graves as to the trip 
ticket procedure? A. Yes, I did. 

Q. What did you tell him in reference to the trip ticket 
procedure? A. At the time of assigning the vehicle, he 
was required to take a test and receive a driving permit. 

He was told that he would receive a trip ticket 

241° every morning prior to his going back and forth 

to his assigned billet, and that on off-duty hours, 

such as weekends or holidays, he would receive prior to 
that: time the trip tickets for those days. 

Q. Was it necessary, in order to go off post, to have 
permission besides having the trip ticket, to have per- 
mission from any superior officer? A. Yes, he would 
need permission. 

Q. Were the trip tickets marked in a different fashion 
if one went off post? A. They were stamped for off 
post. 

Q. They were stamped ‘‘Off Post’??? <A. ‘‘Off Post.’’ 

Q. When one went off post, is that right? A. That is 
correct. 

Q. Was Sergeant Graves permitted to drive to Bowl- 
ing Green, this vehicle? A. No, only with proper authority. 

Q. Do you know whether or not there was a trip ticket 
issued to Sergeant Graves on February 23, 1952? 








Mr. Barse: I object, without any preliminary examina- 
tion. 


* * * * * * * * cc * 


242 Q. Now, the following day, did you have occasion 
to inspect the records of the dispatch log—A. Yes, 
sir. 
Q. —to see whether or not a trip ticket had been issued 
for the preceding day, the 23rd, to Sergeant Graves? 


* * * ® * * * * * * 


243 A. I did. 
Direct Examination (Continued ) 
By Mr. Rafferty: 


Q. What did your search reveal? 

Mr. Barse: I object to that. 

The Court: Overruled. The record already shows the 
records have been destroyed, and he may answer the 
question. A. Yes, I inspected both the log and the trip 
tickets, and found a trip ticket for the 21st, which had 
been closed out, and no indication of a trip ticket or the 
vehicle being logged out on the log sheets was found. 

Q. For which date? A. For the 22nd, 23rd, and 24th. 

Q. And to your knowledge, did Sergeant Graves have 
any Official duties on February 23, 1952? A. None. 

Q. Captain Dougherty, I show you Plaintiffs’ Exhibit 
Number 13, which purports to be an affidavit signed by 
yourself, on 27 February 1952. Would you explain to the 
court what the words contained therein, ‘‘present for 
duty ... on 23 February 1952’? mean? A. This is in 
connection with the morning report on the man being 
injured in the line of duty. It indicates that he was, as 
far as morning report, present for duty. To clarify 

that, I myself would have been present for duty, 
244 but on pass, or if there was any, whether he was 
hospitalized, in confinement, or AWOL. He was 
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carried on morning report, present for duty, and had 
a Class A pass in his possession. 

Q. Those words, do they mean in any sense that 
throughout the twenty-four-hour period on 23 February, 
Sergeant Graves was on official duties of the Govern- 
ment? <A. No, it just says morning report status. 

Q. And that is all that means, is that correct, sir? A. 
Yes. 

Q. Did you specify to Sergeant Graves, when you 
gave him instructions as to the use to be made of this 
Government vehicle, over which roads he was to drive 
that Government car? A.I explained to him that the 
primary purpose of the vehicle being issued to him was 
to go to and from his meals, and he would use the most 
direct route, Reservation Road 608. 

Q: Did you tell him at any time he could use Route 2, 
which runs alongside of the reservation, to go back and 
forth from the Travis Lake area to post headquarters 
for meals? A. I told him that the only time that it would 
be permissible for him to use that Highway 2 is in in- 
clement weather, where the roads in the reservation were 
too bad to travel. 


* * 2 2 * * * * ®& 


246 By Mr. Barse: 


Q. Captain, if I were to tell you that Sergeant 

Graves did testify that he was present for duty and had 
official duties on the 23rd up until five o’clock, would that 
refresh your recollection at all as to your statement? A. 
No, I know of no assigned duties that he had. 

Q. But you were not there? A. No, I wasn’t there. 

Q. When did you leave the post? A. I believe Thursday 
night, which would be the 21st. 

Q. Now, on the 23rd of February, that was a holiday 
weekend, was it not? <A. I believe so. 

Q. Was there a dispatcher present at the post on the 
23rd of February? A. No, no one in the dispatch office. 
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Q. No one in the dispatch office. So if someone such 
as Graves had had some business to attend to, there would 
have been no dispatcher available to issue a trip ticket, 

is that correct? A. No. 
247 The Court: Was Graves the senior man on the 
post if he was working on the 23rd? 

The Witness: No. No, sir. 

The Court: Oh. Go ahead. 


By Mr. Barse: 


Q. A dispatcher authorizes the use of trucks, does he 
not? A. During the normal duty hours, yes. 

Q. But there was no dispatcher there on the 23rd of 
February? A. There was no dispatcher in the motor pool 
at the time. 

Q. You say there was none? A. Not in the motor pool 
at the time. But to clarify that, there was a civilian guard 
on duty, who was authorized to dispense gasoline, and in 
the case of emergency or if necessary to actually issue a 
trip ticket. He had the keys in his possession. 

Q. Well, Graves had the keys in his possession for this 
truck, didn’t he? 

The Court: Pardon me, who did you call that officer, 
what did you call him? A guard, what? 

The Witness: A civilian guard. 

The Court: Civilian guard? 
248 The Witness: Yes, sir. 

The Court: What station does he have, what rank 
does he have? 

The Witness: He is an employee of the Government. I 
don’t know what rank he is. He is a civilian guard and 
operates the radios for the vehicles and is more or less a 
guard for the headquarters building and in charge of 
quarters, more or less. 


By Mr. Barse: 


Q. Does he operate the switchboard also? A. I don’t 
recall having a switchboard there. He answered the phone. 
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Q. Would that have been Mr. Jenkins? A. I don’t know. 

Q. But he answers the phone and takes care of the build- 
ings? A. Yes, he is the civilian guard there. 

Q. And he has the authority on such occasions to dis- 
patch vehicles? A. He would be authorized to dispatch 
the vehicle in case of emergency or if necessary. 

Q. Would you call this a dispatching facility? A. It 
could be, and only in the case of emergency, the people 
are instructed to how they would obtain the trip tickets. 

Q. Captain, do you recall, in connection with 
249 Sergeant Graves’ court martial, giving a deposi- 
tion? A. Yes, sir. 

Q. I will ask you if you recall this question and answer: 

‘‘Question: Was a trip ticket of any type issued the 
accused for 23 February 1952? 

‘¢Answer: No, not to my knowledge, due to the fact 
there was no dispatching facilities on 23 February 1952.’’ 
Do you recall that? A. Yes, sir. 

Q. Is that correct? A. No formal dispatching facilities. 

Q. You didn’t say formal in your deposition, did you? 
A. No, I mean by that, in case a fire engine has to go out 
or an ambulance or anything, that this man would be able 
to dispatch it and open up the gas, unlock the motor pool. 

Q. I believe you testified that you gave Sergeant Graves 
instructions when you assigned this truck to him; is that 
correct? <A. Yes, sir. 

Q. Did you personally give him instructions? <A. Yes, 

sir. 
250 Q. Where were those instructions given? A. I 
imagine in my office at the motor pool. 

Q. Do you remember specifically? A. Yes. 

Q. Then, where were they given? A. In the motor pool, 
in my Office. 

Q. Was anyone else present at the time? A. I don’t 
recall. 
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Q. Captain, I believe we were discussing the instruc- 
tions which you remember personally giving to Graves 
when you assigned this truck to him. I will ask you if 
you remember, from your deposition at the court martial 
proceedings, these questions and answers: 

‘‘Question: Did you personally notify the accused of the 
limitations and restrictions on his use of a Government 
vehicle? 

‘*Answer: Yes, to the best of my knowledge. 

‘‘Question: If you did not personally notify the accused, 
did you hold any meetings in which drivers were advised 
that they were not authorized to drive Government vehicles 
into Bowling Green without prior approval? 

‘‘Answer: Meetings were held for all authorized 
251 drivers to advise them of the limitations and restric- 
tions on use of Government transportation. 

‘‘Question: If so, state the approximate dates or the 
number of meetings between 23 January and 23 February 
1952. 

‘¢Answer: Approximately two meetings were held be- 
tween 23 January and 23 February 1952 to the best of my 
knowledge. 

‘‘Question: At these same meetings was the use of 
Virginia State Route Number 2 from the point it junctions 
with State Route 301 to the place it junctions with State 
Route 208 at Villboro, Virginia, also explained? 

‘*Answer: Yes. 

‘‘Question: Were drivers authorized to use this portion 
of Route 2 as a reservation road at all times? 

‘Answer: Yes. 

‘‘Question: Were the drivers told at these meetings 
that they were authorized to use state roads in lieu of 
more direct reservation roads only during times of bad 
weather? 

‘*Answer: Drivers were instructed to use reser- 
252 vation roads except in bad weather or directed by 
section in which the vehicle was assigned for duty. 
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‘‘Question: Was the accused present at any such 
meetings when these limitations and restrictions were 
explained? 

‘¢Answer: I have no personal knowledge of his pres- 
ence at any of the meetings.”’ 

Now, was that last answer—that you have no personal 
knowledge of Graves’ presence at any of the meetings— 
correct when you gave it in the deposition? A. When 
I had the meetings, I would instruct my First Sergeant 
to assemble the task men— 

Q: Captain, would you please answer my question? 
A. What is your question? 

Q. Whether the answer which you gave in the deposi- 
tion—that you have no personal knowledge whether 
Graves was present—whether that answer was correct. 
A. Yes, sir, that is correct. 


* oh * * * * 2 * e = 


253 The Court: As I understand it, in the deposition 

he testified that he had no personal knowledge of 
Graves being present at any mass meetings. I don’t 
understand his testimony today to be with reference to 
mass meetings, but his personal conversation with Graves. 


* * * * * * * * * * 


254 The Court: Well, you see, that is all he has testi- 

fied here today. He has not testified about any mass 
meeting here today. He has testified about his personal 
instructions to the accused, and that does not seem to be 
inconsistent. 


* Sd sd * e * ? * ® * 


Q. Captain, were any instructions given personally 
to Sergeant Graves? A. Yes, I can recall one time 
just after he had the vehicle, my motor sergeant informed 
me that the maintenance was not up to standards, 
and I personally reprimanded Sergeant Graves and also 
instructed him on, again, the use of that vehicle. 

Q. What was the occasion, if you were informed that 
the maintenance was not up to specifications, to tell him 


& 
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of the restrictions on the use? A. I again, at the second 
time, instructed him that that was his assigned 
255 vehicle and he was also responsible for the per- 
formance of maintenance on that vehicle, and then 
again instructed him personally the limitations of that 
vehicle and why that vehicle was issued to him. 


* * * + * * * * * * 


256 Q. Now, Captain, Graves was up at the lodge 
on the 22nd of February, was he not? A. I don’t 
know. 

Q. He was there on the 23rd? A. I don’t know. 

Q. At any rate, you don’t know of any trip tickets being 
issued except on the 21st? A. That is correct. 

Q. If Graves was on duty, as he testified that he was, 
on the 23rd, until five o’clock how would he get back 
and fourth to his meals from the lodge to post head- 
quarters? <A. In the vehicle. 

Q. Would he require a trip ticket for this? A. Yes, 

sir. 
257 Q. Where do you imagine that trip ticket is? 
A. There was none ever issued. For the 23rd? 

Q. Yes. A. There was no trip ticket issued that day. 

Q. Graves was on holiday, we may assume, on the 
22nd? A. Yes, sir. 

Q. Assuming he spent the night of the 22nd at the 
lodge, then on the morning of the 23rd he wanted to go 
down to post headquarters to breakfast, he could not 
drive down there without a trip ticket, could he? A. He 
would not be authorized to operate the vehicle at any 
time without a trip ticket. 

Q. Could he go down to breakfast on the morning of 
the 23rd without a trip ticket? A. If he had no trip 
ticket, no, sir. 

Q. What should he have done? A. He should have 
gotten his trip ticket prior to that time. 

Q. Assuming that he did not get his trip ticket prior 
to that time, what should he have done? Could he get a 
trip ticket at the lodge? A. At the lodge, no, sir. 
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Q. He had a right to come down to his meals, didn’t he? 
A. He was authorized to eat in the mess hall. 
258 Q. This truck was assigned to Graves on a twenty- 
four-basis, wasn’t it, Captain? A. That is correct. 
Q. And even though it was assigned to him on a twenty- 
four-hour basis, it is your testimony that on the average 
daily routine, he had to get a trip ticket even to come 
down and get his meals if he stayed on the post? A. 
That is correct. 
Q. Well, if he had no trip ticket on the morning of the 
23rd, could he come down to the post headquarters and 
get his meals? 


* * * * * * 5 * * e 


A. Yes, he could come down and eat. 

Q. He would have a right to come down and 

259 eat. He would have a right to come down and 

eat breakfast, lunch and dinner? A. That is 
correct. 

Q. And when he finished with his breakfast, lunch and 
dinner, he would have a right to return to his lodge,— 
A. That is correct. 

Q. —using the Army vehicle assigned to him? A. Yes, 
with a trip ticket. 

Q. Without a trip ticket, that is what I am trying to 
find out, would he have to walk? A. If he had no trip 
ticket, he was not authorized to use the vehicle. At that 
time, he would have to notify the duty officer or the exec 
officer or the post commander and arrange to get a trip 
ticket or someone pick him up. 

Q. Well, wasn’t that truck assigned to Graves for the 
specific purpose of coming back and forth for his meals? 
A. Yes, sir. 

Q. And even then, he had to have a trip ticket to do 
that, every day? A. That is correct, sir. That is the pro- 
cedure, the way the Army operates the motor transporta- 
tion. 
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Q. When he was down at post headquarters and was 
going back to the lodge, could he go back to the lodge by 
taking Route 301 out to Route 2 and then using Route 2 

up to Villboro and then going back on Villboro Road 
260 tothe lodge? A. Is that the date of the 23rd? 
Q. Generally. A. No, sir, only in inclement 
weather. 

Q. Wasn’t the use of Route 2 authorized by post ve- 
hicles at all times as an alternate road? A. Not for 
Sergeant Graves. Just in specific cases. 





* * * * * * * * * * 





Q. Would you say that the position or location of 
Graves’ assignment to Travis Lake was such that he 
would be authorized to use Route 2? A. No, sir. 

Q. Do you remember giving this answer to this ques- 
tion in your deposition: 


‘Question: At these same meetings was the use of 
Virginia State Route Number 2 from the point it junc- 
tions with State Route 301 to the place it junctions with 
State Route 208 at Villboro, Virginia, also explained? 

““Answer: Yes. 
261 ‘Question: Were drivers authorized to use this 
portion of Route 2 as a reservation road at all times? 

‘Answer: Yes.’’ 

Do you recall those questions and answers? A. Yes, sir. 

Q. Is that correct? Did you give those answers to 
those questions? A. Yes, sir. 

Q. At any time, Captain Dougherty, did you authorize 
Graves to use the Army truck for any purpose other than 
routine duties around the Travis Lake area and within 
the reservation boundaries? A. I only authorized it for 
official use, yes. 

The Court: I didn’t get that answer. 

The Witness: Yes, sir, I have authorized him to use 
the vehicle. 
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By Mr. Barse: 


Q. At times you have authorized him to use it to go 
off the reservation? A. Yes, sir. 

Q. Prior to February 23rd, was this practice of stamp- 
ing trip tickets ‘‘Off Post’’ ever waived? A. I understood 
it was. I did not know it as a fact. 


262 The Court: No, it is a very simple question, 

Captain: whether you ever permitted anyone to 
leave the post without getting this special stamp on the 
ticket. 

The Witness: No, sir. 

Mr. Barse: That wasn’t exactly the question I had in 
mind. 

The Court: I guess I missed it, then. 

Mr. Barse: The question was, whether Captain Dough- 
erty waived the requirement or waived the practice that 
trip tickets had to be stamped ‘‘ Off Post.’’ 

The Court: Well, I thought I asked him that question. 


* @ * 7 * * * e * s 


263 I don’t know the difference between my question and 
yours, I am frank to say. 

Did you understand my question? 

The Witness: Yes, sir. 

The Court: The testimony has been that it was a re- 
quirement of the regulations that anyone leaving the post 
should have this special stamp on the trip ticket. 

The Witness: That is right, sir. 

The Court: Did you ever waive that requirement or 
give anyone permission to leave without having such a 
stamp on there? 

The Witness: No, sir, not to my knowledge. 


By Mr. Barse: 


Q. Isn’t it a fact, Captain, that the practice at one time 
was that all tickets were stamped ‘‘Off Post’’? 
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A. I don’t recall, to a fact. JI had understood that at 
one time the trip tickets were stamped that, due to the 
fact that, the way the reservation was laid out and the 
road construction. 


By Mr. Barse: 
Q. I will ask if you recall this question and answer: 


264 ‘‘Question: Did you, at any time prior to 23 Feb- 

ruary 1952, waive the stamping ‘Off-Post ticket’ 
on the back of regular trip tickets when drivers or per- 
sonnel stated they wished to make a trip into Bowling 
Green? 

‘*Answer: At a time prior to 23 February 1952 all 
trip tickets were stamped ‘Off-Post ticket,’ due to the fact 
that official duties required Government vehicles to use 
state boundary roads which were technically off the reser- 
vation.’’ 

Is that correct? A. That I understood that was in 
effect at one time, prior to the 23rd? 

Q. Was the answer you gave to that question correct? 
A. Yes, sir. 


we bd % % * s 2 * * e 


265 Q. Captain, there were no facilities for getting 
hair cuts on the post, were there? <A. At that 
time, no, I don’t believe there was, sir. 
Q. And wasn’t it a common practice for these care- 
takers at A. P. Hill to make a trip into Bowling 
266 Green for haircuts without an off-post ticket? A. 
Without an off-post trip ticket? 
Q. Yes. A. No, sir. 
Q. Do you remember this question and answer: 
‘‘Question: Was it a common practice for the care- 
takers at A. P. Hill to make a trip into Bowling Green 
without an ‘Off-Post’ ticket? 
‘‘Answer: Yes, it was common practice for caretakers 
at A. P. Hill to go into Bowling Green for necessary 
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shopping and haircuts due to the fact those facilities 
were not available on the reservation. At the time of the 
accident, 23 February 1952, all drivers, including care- 
takers, were required to obtain permission and an off- 
post ticket.’’ 

Now, if your answer that it was common practice for 
them to go in for these haircuts and shopping; was that 
answer correct? <A. Yes, sir, they were authorized to 
go in at certain times, with permission. 

Q. Without an off-post ticket? A. No, sir, with an off- 
post ticket. 

Mr. Rafferty: Your Honor, I believe when the question 
and answer were read in their entirety— 

The Court: Well, he seems to say at first that 
267 they went in to get haircuts without such a ticket; 
and his last.statement seems to be— 

You had better read it again. As I recall it, he finally 
ended up by saying they have to have an off-post ticket. 


Mr. Barse: I will read the question and answer again: 


“‘Question: Was it a common practice for the care- 
takers at A. P. Hill to make a trip into Bowling Green 
without an ‘Off-Post’ ticket? 

‘‘Answer: Yes, it was common practice for caretakers 
at A. P. Hill to go into Bowling Green for necessary 
shopping and haircuts due to the fact those facilities were 
not available on the reservation. At the time of the acci- 
dent, 23 February 1952, all drivers, including caretakers, 
were required to obtain permission and an off-post 
ticket.’’ 

The Court: You see, that last statement indicates they 
have to have a ticket. 

Mr. Barse: And the first indicates they do not. 

The Court: Well, yes. 


* * * 
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271 The Court: I suppose if he wishes to clarify it, 
he may. 

Mr. Barse: All right. 

The Court: Go ahead. 

A. In the answer, the practice I mention, prior to my 
arrival there at A. P. Hill, it was a practice then, which 
was on or about, prior to December of ’51. But at the 
time I took over and assumed command as the detach- 
ment commander and the motor officer, I put in very 
rigid motor poll instructions which were, the authority 
was Army regulations. Then, in my second sentence, I 
said that at the time of the accident, a trip ticket per- 
mission and off-post stamp was required. 


* * * * * * & * 


273 Q. Do you remember this question and answer: 


‘Question: To your knowledge, were there ever any 
instances prior to 23 February 1952 when caretakers were 
given permission to go ‘off-post’ without having a trip 
ticket stamped ‘off-post’? 

‘‘Answer: Yes, there were no restrictions on care- 
takers on going off-post without a trip ticket stamped 
‘off-post’ due to the fact of their status of being isolated 
as to quarters and also on a fire and security duty 
status prior to instructions issued on off-post trip ticket 
policy.”’ 


274 A. That again, in the answer, I made that, my 
interpretation of the question I received was that 
it was a practice prior to my assuming command, only 
that I had been there just a short time, about two months. 
Q. Well, the question read, 
‘‘prior to 23 February 1952,”’ 
did it not? <A. I’d say yes, prior to that, but my an- 
swer was, prior to my assuming command of the motor pool. 
Q. And when did you assume command? A. I believe 
I came there in the latter part of December. I was actually 
assigned there. 
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Q. So, when the question said, 

‘‘prior to 23 February 1952,”’ 
your answer meant prior to December 1951? A. In most 
cases, I answered in that view. But my instructions 
were, when I assumed duties as the motor transportation 
officer, my instructions then were put in effect. 

Q. At the time you answered these interrogatories, 
didn’t you think it would be proper to state that you were 
referring to the condition that was there before You ar- 
rived in December 1951? A. I believe in some of my an- 

swers I did bring that out. 
275 Q. You believe you did. Did you refer in any 
of your answers to when you were assigned to the 
post, and that some of your answers referred to the time 
before you took command there? A. Yes, I believe some 
of those, to the best of my knowledge, were questions and 
answers that policies were in effect prior to my arrival. 

Q. Were there any questions talking about prior 
policies that used a date other than February 23, 1952? 
A. Repeat that? 

Mr. Rafferty: If you know. 

The Witness: Repeat that, please, that question. 


By Mr. Barse: 


Q. Were there any questions in these interrogatories 
that; used a date, referring to a policy prior to the date 
of— A. I believe so. 

Q. —February 23, 1952? What date do you think was 
used other than February 23rd? A. There was a number 
of—there was a question there about when the instructions 
were given out, and I believe it quoted between January 
23rd and February 23rd. 

Q. That was after you took command? A. Yes, sir. 

Q. Were there any questions, Captain, directed to you, 

on this set of interrogatories, that referred to any- 
276 thing that happened before you took command at 

A. P. Hill in December of 1951? A. I have to read 
through the deposition to see. 
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Q. As a matter of fact, you read through it last night, 
didn’t you? A. Went through it yesterday, to refresh 
my memory. 

Q. After reading through it last night, can you say 
whether or not there are any questions in there directed 
to what happened at A. P. Hill before December 1951, 
when you took command? A. I don’t believe there is 
any particular date there. 

Q. Then, why was it that you answered questions re- 
ferring to February 23, 1952, by giving answers referring 
to a date prior to December 1951? A. I believe in my 
answers, I specifically quoted prior to that, and then also 
quoted a time prior to the accident. 

Q. You never in your answers stated anything about 
prior to December 1951, did you, Captain? A. In my 
answers I felt that I, at times I mentioned, I mean not 
mentioned, but that I interpreted that as questions prior 
to my arrival. 

Q. As a matter of fact, Captain, when you said in your 
answers that prior to February 23, 1952, certain things 

were done you were talking about immediately 
277 + prior to that date, were you not? A. No, not 
immediately. 

Q. Then, why didn’t you say, ‘‘When I say prior to 
February 23, 1952, I mean prior to December of 1951’’? 
A. I didn’t put it in the deposition. 

Q. You didn’t think it was necessary? A. I didn’t inter- 
pret the question as that. 

Q. Do you think the answers to the questions are, shall 
we say, a little ambiguous? A. I feel that the answers 
to the questions would have been clarified if I was at the 
court. In other words, many cases it took lengthy ex- 
planation of my answer. A yes or no answer would not 
be sufficient. 

Q. Can you refer specifically to any answer which you 
gave in these interrogatories which explained, when you 
were talking about prior practices, you meant the practices 
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prior to your taking command at A. P. Hill? <A. No, I 
don’t believe so. 

Q. There are none, isn’t that correct? A. I don’t know. 
I would have to go through the deposition. 

Q. I beg your pardon? A. I would have to review the 
deposition again. 

Q. You mean since you reviewed it last night? A. I 

just read through it yesterday afternoon. 
278 Q. Will you review it now and tell me if there 
are any answers in there that explain— 

The Court: Well, you mean he has to go on and read 
the whole thing? 

Mr. Barse: I would like him to point out, sir, where 
there are any answers explaining that when he talked 
about prior practices, he meant practices prior to Decem- 
ber 1951, rather than prior to February 1952. A. (After 
inspecting document) No, there’s no date in there that 
says on or about December. 

Mr. Barse: Mrs. Delehanty, would you read that answer 
back, please? 

(The last answer was read by the reporter.) 


By Mr. Barse: 


Q. Captain, there is no answer in there that indicates you 
were talking about a situation in December of 1951 or prior 
to December of 1951, is there? A. Nothing in writing in 
those specific answers. 

Q. Every question as to prior practices was directed 
to the date of February 23, 1952, isn’t that correct? A. 
Repeat that, please? 

Q. When you were asked about prior practices, the date 
of reference was always the 23rd of February 1952, isn’t 

that correct? A. Prior to 23 February, yes. 
279 Q. Captain, had Graves ever been refused a trip 
ticket? A. No. 


* ® ad 
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283 Q. Did you instruct Graves that when he was 

in Bowling Green, he was not to use Route 2 coming 
back from Bowling Green to the lake? A. I would have 
to use part of Route 2, because to get to Bowling Green, 
you go on a portion of Route 2. 

Q. I am talking about the portion of Route 2 north of 

the junction with Route 301. (Indicating on map) A. 
No, he would not be authorized to use that. 

284 Q. —in this area between 301 and Villboro. A. 
He was not authorized to use it unless I specifically 

stated that. 

Q. The question, Captain, is whether you at any time 
instructed Graves that he was not to use that portion of 
Route 2, when he was in Bowling Green on official duties 
and was going directly back to the lake. A. I did not 
—I did instruct him he would not use Route 2, or that 
portion. 

Q. When did you give him those instructions? A. 
When I initially gave him the vehicle, and then again when 
I reprimanded him on the vehicle. 

Q. You reprimanded him on the maintenance of the 
vehicle. But when you did that, you thought it was 
necessary to go into the question of routes and use, is 
that correct? A. Yes, 

Q. Captain, as a matter of fact weren’t drivers author- 
ized at all times to use that portion of Route 2 between 
301 and Villboro? <A. If authorized by their sections, or 
by me. 

Q. Only under those conditions, you say? A. I 
stated that they were authorized to use that portion, 
and later on I clarified that, when they would use it and 
who would authorize it. 

Q. You are anticipating a little bit, aren’t you, 
285 Captain? A. Again you are pinning me down to 
specific questions, and I would like to clarify myself. 

Q. Yes, I will read you a specific question and answer 
in that set of interrogatories. The question is: 
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‘‘Were drivers authorized to use this portion of Route 
2 as a reservation road at all times?”’ 


* 2 * * * * i o 2 * 


Q. And your answer to that was yes, was that correct? 
A. Yes. 

The Court: Counsel wants the following one read, too. 
You had better read it. 


* * * * * * * * ® cf 


286 Q. The answer to that question was yes. Now, the 
following interrogatory: 

‘‘Were the drivers told at these meetings that they 
were authorized to use state roads in lieu of more direct 
reservation roads only during times of bad weather? 

‘¢Answer: Drivers were instructed to use reservation 
roads except in bad weather or directed by section in 
which the vehicle was assigned for duty.’’ 


® s & * * * & * * * 


Q. Isn’t the more direct route from Bowling Green to 
Travis Lake, Route 2? A. No, sir. 
Q. Is the reservation road shorter? A. Yes, sir. 


* * od * * * * * * * 


287 Q. Had you ever given Graves a trip ticket to 

go to Bowling Green to get a haireut? A. I don’t 
issue the trip ticket. I am not the dispatcher. I authorize, 
but I don’t actually make out the trip ticket. 

Q. Pardon me for my choice of word. Did you ever 
authorize a trip ticket for Graves to go into Bowling 

Green to get a haircut? <A. I imagine I have, if 
288 he has been there two or three months, or two 

months, I believe I stated in my deposition. He 
was required to have a haircut in two months. 

Q. And there are no barber facilities on the post? 
A. To clarify that: We had barber facilities during 
certain portions of the year, and I believe that it was 
our slack time. We did not. 
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Q. You did not around the time of this accident. So 
you think you had authorized trip tickets for Graves to 
go to Bowling Green to get haircuts? A. I couldn’t 
recall whether I have authorized them to go to get a 
haircut, whether he went in his own vehicle or went with 
the group of men. At certain times I would take a truck— 

Q. When you say own vehicle, you mean this truck, 
don’t you? A. His assigned vehicle. 

Q. Yes. I think you said you had never refused him 
a trip ticket; is that correct? A. I never refused him 
a trip ticket, due to the fact he was authorized a vehicle 
for the purpose of going to and from, I had no reason to. 

Q. And haireuts are required by Army regulations? 

A. Yes. Not required They are required to 
289 have their hair trimmed. 

Q. What is the difference, Captain between an 
assigned vehicle and a dispatched vehicle? A. An as- 
signed vehicle is assigned to a particular individual or a 
section, and a dispatched vehicle would be, again, would 
be dispatched to him, or dispatched to an individual for 
a specific trip, maybe to an hour. 


* * s * * * 5d & £ 2 


Q. When this vehicle was assigned to Graves 

290 to use in his necessary duties there at the lodge, 

and to use in coming back and forth the seven 

miles to post headquarters three times a day to get his 

meals, the policy at that time was such that trip tickets 

were required to travel from Travis Lake to headquarters 
for meals? A. Yes, sir. 

Q. Were those instructions written or oral? A. They 
were oral. 

Q. By whom were they given orally? A. By me. 

Q. From whom did you receive them? A. TI received 
the initial authority in concurrence of the post com- 
mander, Colonel Raymond, to authorize him to be as- 
signed a vehicle for that specific purpose on a temporary 
basis. 
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Q. No, I am not talking about Graves particularly; I 
am talking about these oral instructions you said that you 
gave him orally, and I asked you from whom you received 
the instructions. A. The details instructions were up to 
me to issue, but the actual assigning, authorizing the ve- 
hicle, was by the post commander. 

Q. I am not talking about any actual assigned vehicle; 
I am talking about instructions. Colonel Raymond didn’t 

give you these instructions about trip tickets on 
291 the post? A. No. I was his representative, the 

motor transportation officer. It was my job to 
issue those instructions. 

Q. Then, if Colonel Raymond says that he gave the 
instructions to you and you in turn passed them on, he is 
incorrect? A. I would say he gave me certain policies 
to go by, and of course the main policy would be the 
Army regulations. 

Q. Didn’t you just say, Captain, that Colonel Ray- 
mond gave you no instructions about trip tickets? A. He 
gave me instructions to authorize the use of the vehicle 
to him. I issued the— 

Q. I am not talking about Graves now; I am talking 
about instructions in general. A. For who, now; for all 
motor pool operations? 

Q. Let’s go back. You said that instructions were given 
by you orally that all assigned vehicles on the reservation 
had to have trip tickets for use on the reservation. Is 
that correct? <A. Yes, sir. 

Q: And I believe that you said you gave those instruc- 
tions orally; they were not written instructions that you 
passed out; they were oral instructions; is that correct? 
A. Oral instructions to who? 

Q. Oral instructions that all vehicles used on the res- 

ervation must have trip tickets before they were 
292 used. A. Yes, sir. 
Q. You gave out oral instructions to that effect? 
A. Yes, sir. 
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Q. You gave them out at these meetings that you talked 
about in the deposition? <A. Yes, sir. 

Q. Did you or did you not just say that you did not 
receive those instructions from Colonel Raymond? A. I 
would not specifically receive trip ticket instructions from 
him, except that I would be governed by the pertinent 
A.R.’s. 


* * * * te * 2 & * * 


Q. I believe February 22nd was a holiday; everyone 

has testified to that so far. A. Yes, sir. 
Q. And the post was run on a skeleton staff on 
293 the 22nd? A. On normal holiday staff, yes. 
Q. Now, you said that on the 23rd, there were no 
dispatch facilities, I believe. 

Q. No assigned dispatching facilities. 

Q. Yes, except for this man who was a combination 
switchboard operator and radio operator, that civilian 
employee. A. Yes. 

Q. And you didn’t recall whether that was Mr. Skinner 
or not, I believe. A. No, I don’t recall. 

Q. But he is the one we are talking about? A. He might 
have been. 

Q. At the switchboard. 

On the 22nd, did that same situation prevail? A. The 
same individual? or the same, the 22nd? That would be 
what; on a Friday? 

Q. Yes, Washington’s Birthday. A. Yes, that would be 
the same, holiday weekend, 

Q. So, on the 22nd and 23rd of February, there were 
no regular dispatch facilities, with the exception of the 
switchboard operator? A. That is correct, sir. 

Q. And no trip tickets, as far as you know, were 

294 issued to Graves for the 22nd, and 23rd, or the 24th 

of February? <A. There was no trip tickets dis- 
patched, from my investigation. 

Q. He did have one for the 21st? A. Yes, we found 
one for the 21st. 
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Q. As long as there was no one there to issue trip 
tickets except this switchboard operator who did it on 
an emergency basis, how was Graves supposed to get back 
and forth on the 23rd, Saturday, from Travis Lake to 
headquarters for his meals? A. He would comply with 
the oral instructions that he would pick up his trip tickets 
prior to the weekend, as had been going on for, since I 
was there. 

Q. And suppose that he hadn’t picked up the trip ticket 
for the entire weekend; what would he do? A. If he 
wanted to use the vehicle to go back and forth, he would 
have to contact the dispatcher, the— 

Q. That was the man on the switchboard? A. No, the 
regular dispatcher which lived there. 

Q. Who was he? A. Sergeant Rankin. Or he would 
contact the motor sergeant. 

Q. Sergeant Rankin was off on leave, wasn’t he? A. 

I said here’s the people he could contact. I’ll give 
295: you them in order. He would first try to contact 

the regular assigned dispatcher, and then the motor 
officer, or rather, excuse me, the motor sergeant. At that 
time, he would try to contact Lieutenant Layden, which 
was attached to the base, which was living on the post. 
Then he would contact the duty officer, which there was 
always an assigned duty officer on duty hours; and then, 
as a last resort, he could contact the post commander. 

Q. It was a practice, whereby he could pick up a trip 
ticket for the weekend in advance, he could have picked 
one up on Thursday to cover him for this weekend? A. 
Yes, he could if that was the instructions, and everybody 
complied with it except him, it seems. 

Q. Is it possible, Captain, that the trip ticket which 
Graves had, dated February 21st, Thursday, was the trip 
ticket which he came down and applied for to cover him 
for the weekend, but wasn’t so marked? A. Repeat that, 
please. 

Q. Everyone was given instructions on this weekend 
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that they were to get a trip ticket on Thursday to cover 
them for their necessary travels over the weekend, is that 
correct? A. Trip tickets? 
Q. Trip tickets. A. Yes, for Thursday; or it 
296 would be for Friday, Saturday, and Sunday, three 
individual trip tickets. 

Q. I thought you said trip ticket. A. No, sir. 

Q. It wouldn’t be one? A. No, sir. 

Q. Was there a situation that existed down there where 
one trip ticket would be issued? A. No, sir, not to my 
knowledge. 

Q. If Graves neglected to do that, as you believe he 
did, we fined him on duty Saturday morning at Travis 
Lake without a trip ticket. Before he could proceed down 
to breakfast at post headquarters, you say it was his duty 
to contact all of these ten or twelve people which you 
have just named, before he could drive down to post head- 
quarters; is that correct? A. What day would this be? 
Saturday? 

Q. Saturday the 23rd of February, in the morning 
when he wanted to go to breakfast. A. I would say he 
would contact somebody when he turned in his trip ticket. 
I believe it was closed out at 0800 on Friday morning, 
and undoubtedly he was in the dispatching office and it 
was closed out. That would be the time to do that. 

Q. Assuming he didn’t do that and he was up at his 

own house on the morning of the 23rd, Saturday 
297 morning, would he have to contact these ten or 

twelve people before he could drive his truck down 
to post headquarters? A. He would contact those people 
on Friday morning when he turned his ticket in. 

Q. Assuming he did not contact them on Friday morn- 
ing, Captain what would he do Saturday morning? A. 
He would contact them. 

Q. From his quarters? A. Wherever he would be, I 
imagine. 

Q. He was supposed to be in his quarters Saturday 
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morning, wasn’t he? A. No, he was off duty hours as 
far as I know. 

Q.' Graves testified, and I believe you were so informed 
yesterday, that he was on duty Saturday morning, or 
all day Saturday, until five o’clock. 

Q. I did not have that knowledge, except that you stated 
that. 

Q. Well, let’s assume he was on duty all day Saturday 
up until five o’clock p.m. It that 1700? A. Yes. 

Q. Assume that he was on duty at 1700 on the 23rd of 
February, and assume that he had neglected to pick up 
his trip ticket or trip tickets for the weekend in advance. 
What would he do on Saturday morning, the 23rd of 

February, when he wanted to go to breakfast? A. 
298 He would contact the civilian guard, I imagine, at 

the main post, and they would make arrangements to 
get a trip ticket out to him or pick them up. 

Q. He couldn’t move that truck until they got a trip 
ticket out to him? A. That is correct. 

Q. Do you know that that regulation was always com- 
plied with? A. It should be always complied with. 

Q. Was it always complied with? A. To the best of my 
knowledge. 

Q. Do you know of any instances when it was not com- 
plied with? A. Probably in some cases of emergencies, 
where the vehicle, in case of fires—I recall many instances 
we had quite a few fires on the reservation, where there 
was a case of emergency, where everything and everyone 
would have to move out, and at that time did not have 
time to secure a trip ticket. 

Q. Well, in the case of a fire or emergency, you didn’t 
have to go through the red tape of having the post send 
you a trip ticket, I guess. A. No, I wouldn’t believe so. 

Q. But to go to breakfast, you would? A. Yes, 

299 Q. And who would be down at the post to send 
the trip ticket to you? A. A civilian guard there, 

plus that they would be able to contact the patrols out. 
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We had military police patrols at the time, I believe, also 
other custodians. 

Q. Was the civilian guard the same switchboard opera- 
tor we have been talking about? A. Yes, I imagine so. 

Q. One and the same: civilian guard, switchboard 
operator, radio operator? A. Yes, and for a time they 
had a military policeman there, with the civilian guard. 

Q. He wasn’t there on February 23rd, was he? A. I 
don’t recall. They did not operate in the headquarters, 
but operated in the next building. They had a desk ser- 
geant on duty and had their own radio set-up and their 
patrols, 

Q. How would Graves contact the civilian guard, the 
man on the switchboard? Did Graves have a telephone 
in his quarters? A. I don’t recall if her did or not. 


* * * * bad * * * * * 


300 Q. Could he go into the lodge and use the tele- 
phone? A. Oh, yes. That was the next building. 

Q. So he could contact the switchboard? A. Yes. 

Q. Assuming that he contacted the switchboard 

301 operator by phone, could the operator say, ‘‘ Will 
you drive your truck down here, and I’ll give you 

a trip ticket when you get here’’? A. No, his procedure 
would be to contact some of these transportation people. 

Q. Who were all off duty? A. Off duty. But in most 
cases probably there on the reservation. 

Q. Still off duty? A. Yes. 

Q. Now, on the 21st of February—that was the Thurs- 
day before this holiday weekend—Graves, you say was 
supposed to pick up trip tickets for the entire three-day 
weekend? A. He would be, he was instructed for every 
weekend, and then on the weekend of the holiday, that 
those men that required vehicles on a twenty-four-hour 
period would pick up a trip ticket for the 22nd, 23rd, and 
24th. 

Q. And they would be given to him? A. Yes. 
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Q. Would they be stamped ‘‘Off Post’’? A. The patrol 
people with station wagons and radios would be marked 
off post. 

Q. Would Graves with his pick-up truck have had it 

stamped ‘‘Off Post’’?. A. No. 
302 Q. Suppose on the 21st he had told whoever was 
in charge that on Saturday he would have to get a 
haircut. Wouldn’t his trip ticket have been steamped ‘‘Off 
Post’’?) A. For Saturday? 

Q. Yes. A. It would have to be marked ‘‘Off Post’’ 
for him to get a haircut, yes. 

Q. And it would have been issued to him, marked ‘‘ Off 
Post,’’ is that correct? A. It would have to be marked 
‘‘Off Post’’ to get a haircut, yes. 


303 Q. Captain, wasn’t the practice there at A. P. 

Hill such that had Graves, on the 21st, Thursday 
evening, stated that he wished to get a haircut on Satur- 
day, the 23rd— 


* * * s * * * 2s s 8 


Q. —that when trip tickets were issued to him, 

304 covering the weekend, or the holiday weekend, the 

ticket issued for the 23rd, when he stated he wanted 

to get his haircut, would have been stamped ‘‘Off Post’’? 

A. Yes, it would have been stamped, if I authorized it. 

But I would have told him to get his hair cat on Thrus- 
day. 

Mr. Barse: If Your Honor please, that, I belive, 
is why I have had to repeat so many things. The Captain 
has not, I don’t believe, responded directly to questions. 

The Court: Why don’t you try to answer the ques- 
tion, Captain? 

The Witness: If he asked to go for a haircut, and 
the specific reasons and basis, I would have authorized it, 
yes, for a week from then. 
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By Mr. Barse: 


Q. And given him a trip ticket stamped ‘‘Off Post’’? 
A. On Thursday, for Saturday? Yes. 

Q. Yes. So there is no question is there, Captain, 
that over a weekend, the practice was such that any of 
these caretakers, if they had to get a haircut over the 
weekend, could have obtained in advance a trip ticket 
stamped, ‘‘Off Post,’’ to get a haircut; that was the 
practice? A. With the authority. 

Q. Yes, naturally. A. Except for, when you classify 

‘fall the caretakers,’’ I don’t classify Sergeant 
305 Graves in that category. I think that has been 

brought out before, that the other men were more 
or less patrolmen. 

Q. I thought there were five caretakers there, and 
Graves was one of them? A. No. He was in a different 
category, I would say. 

Q. What category was he in? A. He was the caretaker 
for the reservation, but had no patrolling duties such as 
the other men had, where they actually patrolled, had a 
station wagon with a radio— 

The Court: Would that make any difference with the 
haircuts? 

The Witness: No, sir. 

The Court: Well, that is all we are trying to get at 
here, Captain. 


By Mr. Barse: 


Q. And if someone had been on duty on the 23rd, when 
Graves came down to post headquarters, the practice was 
such that he would have been able to get a trip ticket in to 
Bowling Green, then, to get a haircut; is that correct? 
A. Yes. 


* ? ee s Sd cd bal * bi 2 


306 Q. May he leave the reservation without—Let’s 
assume he has a trip ticket marked ‘‘Off Post.’’ 
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May he then leave the reservation without permission 
from his superior to get a haircut? 


The Court: I understood the Captain to say that 
if they had the trip ticket marked ‘‘Off Post,’’ it 
was authority to go and get a haircut. 
The Witness: No, sir. 
The Court: It wasn’t? 
The Witness: No, sir. 
The Court: Then J am mistaken. Go ahead. He has 
answered your question now, by answering mine. 


2 & * * * * * * * * 


The Court: We are asking now, if in the morning 
he had a trip ticket stamped ‘‘Off Post,’’ that meant 
that morning he could go and get a haircut. 
The Witness: If he had authority, permission, sir, 
specific permission. 
The Court: The trip ticket marked ‘‘Off Post’’ wouldn’t 
have any significance in and of itself, then? 
The Witness: No, sir, that would not. 
The Court: It did not authorize him to leave the post? 
The Witness: No, sir. 
The Court: He would still have to get permission. Go 
ahead. 


s * * * * a ad * s & 


Q. Now, Captain Dougherty, in your answers to these 
interrogatories, when the questions referred to a time prior 
to February 23, 1952, in answering those questions, what 
time were you referring to? A. I was referring to the 
time prior to my assuming the duties as motor officer, 
which I believe was in the latter part of December. 

Q. So that even though there appears to be a conflict 

as to the time here, you state today that the time 
309 you intended to refer to was a time prior to De- 
cember 1951? 
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Mr. Barse: Solely for formality’s sake, the question 
is leading, Your Honor. But that is what the Captain said. 

The Court: He may answer the question. 

A. Yes, sir, that was the way I answered that. 


€ * & * e Sd * * * 


Q. Captain, on February 23, 1952,—and let us 

say for a time at least three weeks prior to that 
time—what was the specific procedure as to the use of 
motor vehicles? I will direct your attention specifically 
to Sergeant Graves and the use of his motor vehicle. A. 
The procedure in effect two or three weeks prior to the 
23rd of February, that a vehicle would be dispatched 
and logged in the motor pool, and that for a dispatch for 
on-post duties, then if it was required for that man in the 
performance of his duties to go on the state, county roads, 
he would secure an off-post and authority from me or his 
section chief. If he was required to go into Bowling 
Green or to Richmond or off the post, he would 

311 secure both a trip ticket, an off-post stamp, and 
the authority; and in the specific case of Sergeant 
Graves, it would be the authority, normally, through me. 

Q. Do you recall personally instructing or do you recall 
whether or not you personally instructed Sergeant Graves 
as to the use, the limitations and restrictions to be made 
in connection with the use of his vehicle? A. Yes, sir. I 
instructed him the day that he was assigned the vehicle, 
and also at the date I reprimanded him for the lack of 
maintenance of his vehicle. 

Q. Did you ever authorize any personnel on that base 
to go into Bowling Green at an hour approximately ten 
o’clock in the evening for the purpose of getting a hair- 
cut? A. No, sir. That was normally done during duty 
hours. 

Q. Was that done by one person going in as opposed 
to a group, or how was that done? A. I tried to arrange 
it to take them in by groups. I had both colored and 
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white troopers on the base, and normally colored troops 
would go in together. 

Q. Would you say it was the ordinary practice that 
persons going in to get haircuts would go in groups, 
rather than by themselves? 

Mr. Barse: I object. It is immaterial, and in addition 

it is leading. 
312 The Court: He may answer. 
Mr. Barse: If Your Honor please, he has already 
testified Graves went in by himself. 

The Court: He may answer. 

A. They would normally go in in groups, or in specific 
cases, the married men, they would probably go in by 
themselves. 

Mr. Rafferty: I have no further questions. 

Mr. Barse: I have only three. 


By Mr. Barse: 


Q. I am interested, Captain, in this trip ticket stamped 
‘‘Off Post.’? Authority has to be given before that can 
be stamped ‘‘Off Post,’’ isn’t that correct? A. That is 
correct. 

Q. And you don’t merely receive a trip ticket stamped 
“‘Off Post’? just for general purposes? A. No, sir. It 
would have to be specified whether this vehicle would be 
required to go off the reservation. 

Q. And if there were something that had to be done 
off post, such as going down to Bowling Green to get a 
haircut, the request would be made, in Graves’ case, passed 
along to you, and you would then authorize the trip ticket 
to be issued, stamped ‘‘Off Post,’’ so that Graves could 

go get a haircut, is that correct? 
ole Mr. Rafferty: I object, Your Honor. I don’t 
think that is the fact. 

The Court: Overruled. This is not clear to me, I 
confess. 
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Mr. Rafferty: Very well. 
The Court: I want it clarified. 


By Mr. Barse: 
Q. Is that correct? A. Yes, sir. 


314 A. For the radio caretakers, their trip ticket 

would be marked ‘‘Off Post’’ due to the fact that 
they couldn’t get to their areas without going on county 
and state roads. 

Q. Was Graves a radio caretaker? A. No. But in that 
case, they would have off-post automatically on that, but 
in order to go there, they would have to secure either per- 
sonally or by phone, the specific request to go here or 
there. 

Q. But as far as Graves is concerned, when he was given 
an off-post trip ticket, it was always after the specific anu- 
thority had been granted for him to go and do a certain 
thing off post? A. That is correct, sir. 


* al * * & * * ® * 


315 Q. And of these caretakers, Graves was the only 
one who did not have trip tickets that were always 
stamped ‘‘Off Post’’? A. That is correct, and he did not 
have a radio vehicle, and it was a temporary— 
316 Q. Radio vehicle? A. Radio. They had station 
wagons with radios in them, and they actually pa- 
trolled their assigned portions of the reservation. 

Q. Captain, I show you Plaintiffs’ Exhibit Number 13, 
which is a certification by you that Graves ‘‘was at the 
time the injury was sustained present for duty.’’ I be- 
lieve you said that was a morning report. 

* * 2 e & * * * & & 

Q. Now, a morning report does nothing except to show 
that he was not on leave or AWOL? A. Or in confinement 
or the hospital. 
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Q. Yes. He could have duties on that day, and the 
morning report would remain the same? <A. Yes, whether 
he was on pass or on duty, it would be the same. 


319 The Court: But he might either be on duty or 
on leave, as far as the morning report is concerned? 

The Witness: Yes, sir, definitely. 

The Court: Is that right? 

The Witness: Yes, sir. 

The Court: So the morning report wouldn’t help you 
as far as indicating he was on official duty at the time of 
the accident? 

The Witness: No, sir. 


& * ® * * * * * x * 


320 The Court: If he is on duty, then that is the 
issue before me to decide, whether he was on duty 
at the time or not. 

The Witness: Sir, it would be the same basis that I 
was on duty, even though I was in Washington, D. C. on 
DOCO. 

The Court: You mean by that, he was still a member 
of the armed services? 

The Witness: That is right, sir. 

The Court: But on leave? 

The Witness: Yes, sir. 

The Court: Well, that is a different proposition. 


* * * * * * * * e * 


321 The Court: Well, now, just a moment. You just 
said a moment ago, if he were on pass, on leave, 
that that would indicate on the morning report. 
The Witness: Well, pass and leave, sir, are two 
different things. If he was on leave, it would 
322 actually be an entry on the morning report, where 
he was. 
The Court: What do you mean by on leave? 
The Witness: That he was on authorized leave, covered 
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by special orders. It would be an entry and carried as 
such. 


The Court: Well, you don’t mean by leave, then, just 
over a weekend pass? 


The Witness: No, over seventy-two hours is just a pass. 
* a * * * * % * * * 


Q. This morning report would not show whether Graves 
was on a pass over this weekend, would it? A. No, sir. 


* * * Be * * * bi * * 
323 Redirect Examination 
By Mr. Rafferty: 


324 Q. Captain, only assuming that you told Mr. Stehl 
down in Caroline County, Bowling Green, that as 

far as the Army was concerned, Graves was on duty at 
the time of the accident, what did you mean? A. It was 
in the strength accounting of the Army, which is, the docu- 
ment of the morning report would indicate that he would 
be present for duty on that, as far as the strength account- 
ing of the post. 

Q. Did you mean anything other than what you stated 
in your affidavit, which is Plaintiff’s Exhibit Number 13? 

Mr. Barse: I object. 

A. That is all. 

The Court: The answer may stand. 


® * 2 * om * bd * e ® 


325 Q. If Sergeant Graves had taken this pick-up 
truck at approximately nine-thirty in the evening 
of February 23, 1952, without permission, and while off 
duty had gone into Bowling Green with this pick-up truck, 
would he— 
The Court: For the purpose of getting a haircut. 


By Mr. Rafferty: 


Q. —for the purpose of getting a haircut, would he have 
been on duty? A. No, sir. 
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Q. Would he have been on duty as far as the strength 
of the Army is concerned, regarding the affidavit that you— 
A. Yes, sir. 

Q. He would have been. 
326 Mr. Rafferty: I have no further questions. 
Mr. Barse: No questions. 


s a eg bad * * Ad i ad 2 


Mr. Rafferty: Your Honor, I would like to call attention 
to Title 50, Section 626, United States Code Annotated, 
a section dealing with the Uniform Code of Military Justice. 
2 * * * * * * * * e 

Mr. Rafferty: It deals with the burden of proof in a 
court martial proceeding. 

Mr. Barse: Is this a special, a general, or a summary? 

Mr. Rafferty: Any court martial proceeding, I believe. 

I read subsection (c)(1), or subsection (c) : 
327 ‘‘Before a vote is taken on the findings, the law 
officer of the general court martial and the presi- 
dent of a special court martial shall, in the presence of 
the accused and counsel, instruct the court as to the 
elements of the offense and charge the court: 

‘‘1. The accused must be presumed to be innocent until 
his guilt is established by legal and competent evidence 
beyond reasonable doubt.’’ 

a * # * * * ? ? * 5 

Mr. Barse: If Your Honor please, the Government has 
had sitting in the witness room for the past three days 
one Sergeant Rankin,— 


* s ° 2 2 * * ? * 5 


* * * -—-whom they brought back from Europe for the 
purpose of testifying in this trial. They have not seen 
fit to put him on. I would like to call Sergeant Rankin 
as an adverse witness for the plaintiffs. 

The Court: Very well. 

Mr. Rafferty: Your Honor, I will object to that. I 
might point out that Sergeant Rankin was brought back 
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at a time that I had not discussed the facts of this case 
with him, and when he has come here, at least at 
328 the outset of the trial, I felt his testimony would 
prove to be relevant. After Captain Dougherty has 
completed his testimony, I don’t think Sergeant Rankin 
ean add anything that hasn’t been gone over. 
The Court: I think they ought to be allowed to call 
his as an adverse witness, as long as he is here. 
Mr. Rafferty: I don’t agree, Your Honor, and I would 
object to his being called as other than their own witness. 
The Court: Very well. 
Mr. Barse: Sergeant Rankin, please. 


s * * * * * bd * * a 


Sergeant Donald E. Rankin 


was called as a witness by counsel for the plaintiffs and, 
having been first duly sworn, was examined and testi- 
fied as follows: 


Direct Examination 
By Mr. Barse: 


Q. Sergeant, would you please tell the court your full 
name, your rank, your assignment, and your home ad- 
dress? A. Sergeant Donald E. Rankin, U. S. Army, Head- 
quarters U. 8S. EUCOM,— 


* = % 2 R * e * + * 
The Witness: APO 128, France. Bowling Green, Vir- 
ginia, home address. 


e a e * * * * s * * 


329 Q. Sergeant, in February of 1952, where were 
you assigned? A. A. P. Hill Military Reservation. 
Q. What were your duties at A. P. Hill? A. Dispatcher, 
sir. 
Q. Motor dispatcher? A. Yes, sir. 
Q. In connection with those duties, were you required 
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to dispatch vehicles and trip tickets to the caretakers on 
the reservation? A. Yes, sir. 

Q. You had been assigning trip tickets to Sergeant 
Graves? A. Yes, sir, that is right. 

Q. How often were they assigned to him, those trip 
tickets? A. Daily, sir. 

Q. When would he pick them up? A. In the mornings. 

Q. Did the hours vary at all? A. Approximately eight 
o’clock. 

Q. Sometimes he would pick them up at different hours 
during the day? A. Yes, sir, normally around eight. 

Q. Why was that vehicle assigned to Graves? 

330 Mr. Rafferty: If you know, Sergant. 


By Mr. Barse: 


Q. Do you know why the vehicle was assigned to Graves? 
A. To the best of my knowledge, it was for his use be- 
tween post headquarters and his residence, for meals and 
necessary trips with his work. 

Q. Necessary trips where? A. Pardon? 

Q. Necessary trips where? A. Well, within his duties. 

Q. And those trips occasionally might require him to go 
off post? A. Yes, sir. 

Q. And when he was required to go off post, you would 
issue a trip ticket to him, stamped ‘‘Off Post’’? A. Yes, 
sir. 

Q. Now, in the daily routine, did he get a trip ticket 
every day? A. In the daily routine? You mean normal 
work days? 

Q. Yes, normal work days. A. Yes, sir. 

@. He had to have that? A. Yes, sir. 

Q. Let’s take a date, say the 21st of February 1952. 
Do you recall that he had a trip ticket for that date? A. 

Yes. 
331 Q. When would he have gotten that trip ticket? 
A. Approximately eight o’clock that morning. 

Q. Where would he have gotten it? A. From the dis- 

patcher. 
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Q. Down at post headquarters? A. Yes, sir, the motor 
pool. 

Q. If he had had a trip ticket for the day before, the 
20th, would he turn that in the same day, on the 21st? 
A. Yes, sir. 

Q. So he would turn in the ticket for the day before 
and pick up the one for the present day at the same time? 
A. That is right, sir. 





* * * * * * » * * * 





332 Q. Now, if Graves, on the morning of the 21st, 
had left his quarters at Travis Lake to drive down 
to post headquarters to pick up his trip ticket for the 21st, 
would you say that he made that trip from Travis Lake 
to headquarters without a trip ticket? A. No, sir, I 
would say he did not. 
Q. Would the ticket for the 20th cover that trip? A. 
Yes, sir. 
Q. Are the hours stamped on it? A. No, sir, they aren’t. 
Q. Was there just the date on it? A. Well, the date 
would have been the 20th. 
Q. Yes. Wouldn’t it say 0100 to 2400 on the 20th? A. 
No, sir. 
Q. Well, if he had had no trip ticket on the 20th 
333 but had had one on the 19th, could he then, on the 
morning of the 21st, have driven from his quarters 
to post headquarters? A. Could I get that again, please? 
Q. If he had had no trip ticket on the 20th of Febru- 
ary, but had had one on the 19th, which was only for 
the 19th, then on the 20th, let’s assume he had no use 
for his truck, so he didn’t get a trip ticket, then on the 
21st, when he woke up in the morning and wanted to get 
breakfast, could he drive from his quarters down to post 
headquarters? A. No, sir. 


% & & * * * % s * s 


334 Q. Sergeant, if Graves in the morning, just to 
take an odd date, the morning of the 2lst of Feb- 
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ruary, decided he wanted to go to breakfast but he did 

not have a trip ticket for the 20th,— A. Yes, sir. 
335 Q. —so he had no trip ticket in his possession 

then which would be valid for the morning of the 
2ist, was it a practice there at A. P. Hill that under those 
circumstances, he would then drive on down to post head- 
quarters and pick up his trip ticket when he got there? 
A. No, sir, it wasn’t a practice, because at the time I was 
there it didn’t happen. 

Q. It never occurred? <A. No, sir. 

Q. What would happen, Sergeant Rankin, about week- 
end trip tickets? Would would be the practice and pro- 
cedure there, about issuing trip tickets for the week end? 
Would they be issued in advance? A. Yes, they would. 

Q. That is, one of the caretakers would come in on 
Friday night and get a trip ticket to cover him for Satur- 
day and Sunday? A. Trip ticket for each day, yes, sir. 

Q. Two tickets, or one ticket for the two days A. One 
ticket for one day. 

Q. Now, if he didn’t get the ticket on Friday, and he 
still used the vehicle over the week end, Saturday and 

Sunday, would he get a trip ticket on Monday morn- 
336 ~=ing to cover Saturday and Sunday. A. Yes, sir. 


* e & * o * a 5 & e 


The Court: You mean that was the practice in certain 
cases? 

The Witness: I wouldn’t say it was a practice. 

The Court: But it did occur? 

The Witness: It happened once or twice, yes, sir. 

The Court: Where he had forgotten to get the trip 
tickets, or for some other reason hadn’t gotten the trip 
tickets for the week end, and still had used the vehicle, that 
nevertheless on Monday morning he would get the ticket; 
is that it? 

The Witness: Yes, sir. It happened. 

The Court: To cover the past authority for driving 
the vehicle; is that right? 

The Witness: Yes, sir. 





By Mr. Barse: 


Q. Those trip tickets had mileage put on them, didn’t 
they, Sergeant? A. Yes, sir, they did. 

Q. Truck mileage? And if one of the caretakers had 
neglected on Friday to pick up his trip ticket then on 
Monday morning, when the tickets were issued to him, 

covering the week end, they would cover the mile- 
337 age the vehicle was used over the week-end; is that 
right? A. Would you repeat that again, please? 

Q. If a caretaker failed to pick up a trip ticket on 
Friday to cover him for the week end, then he came in 
Monday morning and asked for the tickets to cover him 
for Saturday and Sunday, those trip tickets which you 
would then issue on Monday for Saturday and Sunday 
would cover the mileage the vehicle was driven over Sat- 
urday and Sunday, wouldn’t they? A. Yes, sir. 

Q. The giving of trip tickets to caretakers is more or 
less of a routine matter, isn’t it, Sergeant?—wasn’t it, 
rather? A. For a routine matter? 

Q. Yes. A. Would you explain that to me a little, please? 

Q. Well, do you know what routine means? A. Well, 
I believe it means something— 

The Court: He means there generally wasn’t much 
question that the ticket was issued when a request was 
made for it. 

The Witness: Yes, sir, that is correct. 

The Court: You didn’t have to have a long investiga- 
tion— 

The Witness: No, sir. 

The Court: —before you issued such a ticket? 

The Witness: No, sir. 
338 The Court: How about if a man comes up to 
you and says that he wants to go to Bowling Green 
to get a haircut; would you generally give him a ticket? 

The Witness: Well, I would have to have permission 
before I could issue that ticket. 

The Court: Permission from whom? 
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The Witness: From the motor officer. 

The Court: You didn’t have any authority to issue trip 
tickets for haircuts then? 

The Witness: No, sir, I did not. 

The Court: Was your authority limited, to issue trip 
tickets only for certain purposes? 

The Witness: Yes, sir, that is correct. 

The Court: For which purposes would you issue trip 
tickets? 

The Witness: Well, normal business, issuing trip tickets 
to drivers at different sections there at A. P. Hill, that 
was, as you would say, routine. 

The Court: Off the post, could you issue a trip ticket 
without getting authority from the dispatcher? 

The Witness: Yes, sir, for certain drivers. 

The Court: But not to this fellow; is that it? 

The Witness: No, sir, that is correct. 

The Court: All right. 


By Mr. Barse: 


339 Q. You say you could not issue trip tickets off- 
post to Graves, but you could to other drivers? A. 
That is right, sir. 

Q. Had there been any occasions, Sergeant, when Graves 
asked for an off-post trip ticket, that permission was re- 
fused? A. Not that I recall, sir. 

Q. If Graves had come in and stated he wanted to go 
to Bowling Green to get a haircut, do you know whether 
authority would have been given for you to issue an off- 
post trip ticket? A. Well, I would have had to have per- 
mission before I could have issued one. 

Q. Or Captain Dougherty? A. That is right, sir. 

Q. You know of no instances where Captain Dougherty 
refused permission for such an off-post ticket as that, do 
you? A. No, sir, I don’t recall of any. 

Q. Now, on these occasions when a caretaker would 
neglect to pick up a trip ticket on Friday to cover him 
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for the week end, and then on Monday he got the trip 
tickets dated back to cover the week end, was he ques- 
tioned as a matter of practice as to where he had been 

or what he had used the truck for? A. Yes, sir, 
240 he was. 

Q. And then, after the questioning, the trip tickets 
were issued? A. It was issued to take care of the mileage 
and to keep the record straight. 

Q. About what was he quetsioned? A. Well, that I don’t 
know, sir. I wouldn’t question him. The motor sergeant 
or the motor officer would take care of that, sir. 

Q. You didn’t yourself? A. No, sir. 

Q. Is it possible, Sergeant Rankin, that when Graves 
picked up his trip ticket for the 21st of February, he also 
picked them up for the 22nd and 23rd and 24th? A. No, 
it is not. 

Q. Well, you don’t recall that he did not have them for 
those dates, do you? A. That he did not have them? 

Q. Yes. A. I coundn’t find where he did have them. 

Q. Well, I am asking you if you recall or if you know 
that a ticket was not issued for the 22nd or 23rd of Feb- 

ruary. A. No, I don’t recall. 
341 Q. You don’t know that one was not? (No re- 
sponse) 

Q. Do you know when all these trip tickets were de- 
stroyed? A. No, sir. 

Q. You had them at the time you testified at Graves’ 
court martial proceedings, didn’t you? A. Yes, sir. 


* * e * a * * * * * 


342 Q. Around February 23, 1952, was it a practice 
at A. P. Hill for members on the base, these care 
takers, to use the Army vehicles to go into Bowling Green 
for purposes of getting haircuts or for personal reasons? 
A. No, it wasn’t a practice. 
343 Q. It had been done? A. Yes, sir, it had been 
done. 


* * * ® * * * * & x 
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Cross Examination 
By Mr. Rafferty: 


Q. Sergeant Rankin, do you know of any instances where 
Captain Dougherty granted permission to have a trip 
ticket to go off base to get a haircut, in the case of Sergeant 
Graves? A. No. 

Q. Mr. Barse asked you a question a moment ago, 
whether or not it was a practice around the 23rd of Feb- 
ruary with certain persons to use Government vehicles to 
go into Bowling Green to get a haircut. You answered 
that, if I recall, it was not a practice, but that it had been 
done. A. Yes, sir. 

Q. Now, do you know whether it had ever been done as 
far as Sergeant Graves in concerned? 

Mr. Barse: I object. 

The Court: Overruled. 

A. I don’t remember that. I don’t remember that. 


By Mr. Rafferty: 


Q. Wasn’t is a practice that trip tickets to be issued 
over week ends, they would be issued in advance, 


344. covering the succeeding days? A. Yes, sir. 
* * ca * * * * ad * * 


361 Edward Stehl, III 


was called as a witness by counsel for the plaintiffs and, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination 
By Mr. Barse: 


Q. Mr. Stehl, would you please give us your full name, 
your address, and your occupation? A. Edward Stehl, ITI, 
Bowling Green, Virginia, attorney at law. 

Q. Sometime subsequent to February 23rd, 1952, did you 
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have occasion to talk to Captain Kenneth Dougherty in 
Bowling Green? A. Yes, sir, I did. 

Q. At that time, you talked to him concerning an acci- 
dent which had happened on February 23, 1952? <A. Yes, 
sir, I did. 

Q. Would you tell us whether Captain Dougherty 
362 made any statements concerning that accident and 
concerning a Sergeant Levi Graves? A. Yes, sir, 
he did. 
Q. Would you tell us what he said? 


* * * * * * * * ® * 


Q. At the time of that conversation did Captain Dough- 
erty make the statement to you that as far as the Army 
was— 

The Court: This is a question to which the captain 
answered he didn’t remember whether he made the state- 
ment or not? 

Mr. Barse: Yes, sir. 


By Mr. Barse: 


Q. (Continuing) —make the statement to you, Mr. Stehl, 
that at the time of this accident on February 23, 1952, as 
far as the Army was concerned, Sergeant Graves was on 
duty? 


* * * * ® * * * * * 


363 A. I was associated with Mr. Barse at the trial 

justice hearing whereby Sergeant Graves was being 
prosecuted for involuntary manslaughter, and as a result 
of a conversation after that hearing with Mr. Barse, I 
interviewed Captain Dougherty, probing, of course, for the 
crucial issue in this case. And at that time, he made the 
statement which was asked me, about the duty status of 
Sergeant Graves. 
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QUESTION PRESENTED 


Whether the presumption under Virginia law, that a per- 
son who commits a tort while driving a vehicle owned by 
his general employer is acting within the scope of his em- 
ployment, was rebutted by uncontradicted testimony that 
the driver of the vehicle was off-duty, had no official busi- 
ness to perform, had taken the vehicle without permission 
or authorization, in violation of specific instructions, and 
for a purpose personal only to himself. 
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Jurisdictional statement 
Statute involved 
Statement of the case 
Statement of points 


A. The Virginia rule of respondeat superior imposes liability 
only when the employee was on his employer’s business 
at the time of the tort 

B. Appellant was entitled to judgment as a matter of law, 
since, under Virginia law, the uncontradicted testimony 
that Graves was beyond the scope of his employment de- 
stroyed the presumption 

1. The character of the presumption 
2. The quantum of evidence necessary to destroy the 
presumed fact 

C. The testimony on the issue of scope of employment was un- 
contradicted 

Conclusion 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,553 
Unrrep STaTes OF AMERICA, APPELLANT, 
v 


Marcarer Baxer, Administratrix, Estate of Dot John Baker, 
deceased, ET AL.; APPELLEES 


No. 14,554 
Unrrep States or AMERICA, APELLANT, 
v. 
Vercin Exten LEwIs, APPELLEE 


No. 14,555 
Unrrep States of AMERICA, APPELLANT, 
v. 
Percy WALLER, APPELLEB 


APPEALS FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


These consolidated suits were brought by appellees 
against the United States pursuant to 28 U.S.C. 1346(b), 
the Federal Tort Claims Act.2 At the close of the original 


1The Tort Claims Act, originally enacted as Title IV of the 
Legislative Reorganization Act of 1946, 60 Stat. 842, 28 U.S.C. 921, 
et seq., was subsequently repealed and its provisions were re- 
enacted into law and redistributed throughout the revision of the 
Judicial Code, in 28 U.S.C. 1291, 1346, 1402, 1504, 2110, 2402, 2411, 
2412, 2671-2680. ~ 
(1) 
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trial, judgment was entered for the United States. Ap- 
pellees appealed to this Court and on March 1, 1956, this 
Court, in a per curiam opinion, reversed and remanded the 
case to the district court for reconsideration of the case in 
light of the opinion of the Supreme Court in Wiliams v. 
United States, 350 U.S. 857. The district court, after re- 
viewing the transcript and evidence in the original trial, 
entered judgment on March 27, 1958, in favor of appellees. 
Notices of appeal were filed by the United States on May 
26, 1958. The jurisdiction of this Court is invoked under 
28 U.S.C. 1291. 
STATUTE INVOLVED 

1. Sections 1346(b), 2674 and 2671 of Title 28 U.S.C. pro- 

vide in pertinent part: 


Section 1346. United States as defendant. 


* * * * * 


(b) Subject to the provisions of chapter 171 of this 
title, the district courts * * * shall have exclusive juris- 
diction of civil actions on claims against the United 
States, for money damages, accruing on and after 
January 1, 1945, for injury or loss of property, or per- 
sonal injery or death caused by the negligent or wrong- 
ful act or omission of any employee of the Government 
while acting within the scope of his office or employ- 
ment, under circumstances where the United States, if 
& private person, would be liable to the claimant in 
accordance with the law of the place where the act or 
omission occurred. 


Section 2674. Liability of United States. 


The United States shall be liable, respecting the pro- 
visions of this title relating to tort claims, in the same 
manner and to the same extent as a private individual 
under like circumstances, but shall not be liable for 
interest prior to judgment or for punitive damages. 


* * + * ~*% 
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- Section 2671. Definitions. 


As used in this chapter and sections 1346(b) and 
2401(b) of this title, the term— 


<<Employee of the government” includes officers or 
employees of any federal agency, members of the mili- 
tary or naval forces of the United States, and persons 
acting on behalf of a federal agency in an Official ca- 
pacity, temporarily or permanently in the service of 
the United States, whether with or without compen- 
sation. : : 

‘‘Acting within the scope of his office or employ- 
ment,”’ in the case of a member of the military or naval 
forces of the United States, means acting in line of 
duty. 


STATEMENT OF THE CASE 


These three suits under the Federal Tort Claims Act 
arose from a collision on Virginia, Route No. 2, about two 
miles north of Bowling Green, at approximately 10:30 P.M., 
Saturday, February 23, 1952. The collision involved an 
army vehicle, driven by a Sergeant Levi Graves, and an 
automobile driven by Dot John Baker in which Vergie 
Ellen Lewis and Percy Waller were passengers (J.A. 8). 

Sergeant Graves was assigned to duty as a caretaker in 
the Travis Lake area of A.P. Hill Military Reservation 
(J.A.'40). The area to which he was assigned and at which 
he had his personal quarters was about seven miles from 
the Camp’s mess hall at the Post Headquarters (J.A. 41). 
When Sergeant Graves first arrived on the post, about a 
month prior to the accident, he was issued a vehicle “‘for 
the purpose of going to and from the assigned mess hall, 
which was on the main post, to his assigned billet, which 
was in the Travis Lake area, and for any official use’’ 
(J.A. 76). At the time the vehicle was issued to him, he 
was specifically instructed to use only the reservation 
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roads in traveling from his billet to the mess hall except 
when the reservation roads were impassable (J.A. 78).? 
He was also instructed, at this time, that a trip ticket would 
be necessary for each day that he had the vehicle (J.A. 76), 
and that he would receive a trip ticket each morning to 
cover him for his trips back and forth from his billet to 
Post Headquarters during the succeeding twenty-four hours 
(J.A. 76). Further, he was instructed that it would consti- 
tute a violation of regulations to go off-post with the'vehicle 
unless he first received permission and had his trip ticket 
stamped ‘‘Off Post’? (J.A. 82, 105). He was not allowed 
to drive the vehicle off the post without proper authority 
(J.A. 76, 105, 106), and under the applicable Army Regula- 
tions, permission could be granted only for the ‘‘actual 
performance of official duties’? (J.A. 40). 

Sergeant Graves had been in the Army for seventeen 
years prior to the collision and was familiar not only with 
these regulations but also with the trip ticket procedure 
(J.A. 58-59). Before the date of the accident he had never 
used the army vehicle without first obtaining a trip ticket 
(J.A. 64). Nor had he ever left the Post without having 
his trip ticket stamped ‘‘Off Post’? (J.A. 75). 

Nevertheless, on the 23rd of February about 9:00 o’clock 
in the evening, he took the vehicle and without permission, 
with no authorization of any kind, and in direct violation 
of his specific instructions and Army Regulations, he pro- 
ceeded to Bowling Green ‘‘to get a haircut’? (J.A. 63, 64, 
60). He was on pass at that time and had no official duties 
to perform (J.A. 62, 63). Furthermore, he was fully aware 
that army vehicles could be used only for official duties and 
that ‘‘the rule [was] not to issue a trip ticket for haircuts, 
personal business”? (J.A. 64, 65). He had never heard of 
anyone getting a trip ticket before to go to Bowling Green 
for a haircut (J.A. 64). Fora previous haircut in Bowling 
Green the Sergeant did not use the army vehicle but either 


2 No such condition existed on the night in question (J.A. 44). 

8 There was some testimony that prior to the arrival of Graves 
at the Post, a vehicle may have been used to transport a group of 
soldiers to Bowling Green for haircuts (J.A. 105, 106). 
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got a cab or caught a ride (J.A. 68). It was while Sergeant 
Graves was off on this completely unauthorized, unofficial 
and personal excursion that the accident occurred. 

Thereafter, these suits were filed in the United States 
District Court for the District of Columbia (J.A. 3, 22, 26). 
The complaint alleged that the accident was caused by the 
negligence of Sergeant Graves and that he was acting in 
the scope of his employment at the time of the accident 
(J.A. 3, 4,5). The United States in its answer denied that 
the negligence of Graves caused the accident and, further, 
denied the allegation in the complaint that Sergeant Graves 
was acting in the scope of his employment at the time of the 
collision (J.A. 6, 7). 

At the trial, the evidence for the plaintiffs showed the 
occurrence of the accident, the fact that Graves was in 
the service, and the ownership of the vehicle by the Gov- 
ernment. There was no testimony offered by plaintiffs on 
the ‘‘scope of employment”’ issue. The plaintiffs then 
rested, apparently relying on the presumption that if one 
is operating the vehicle of another, and the other is shown 
to be the operator’s general employer, then the operator is 
presumed to be operating the vehicle in the scope of his 
employment. 

The United States immediately moved for judgment on 
the ground that there was a total lack of evidence that the 
driver was acting within the scope of his employment. The 
trial court pointed out that ‘‘now we are at the juncture of 
the lawsuit where all [plaintiffs] have to show is a prima 
facie case’’ of scope of employment. And, expressly stating 
it to be his view that plaintiffs’ evidence was ‘‘sufficient to 
set up a prima facie situation,’’ the trial court refused ‘‘to 
throw out the case at this time,’’ noting, however, that it 
might be necessary to do so at the end of the trial if after 
‘‘the evidence is all in’’ a ‘‘fair preponderance of the 
evidence’’ fails to establish that Graves was acting in the 
scope of his employment. 

In view of the ruling of the court and its specific request 
for details as to ‘‘just what the real picture was,’’ the 
United States called Sergeant Graves and two other wit- 
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nesses—the A.P. Hill Commandant and: the post motor 
transportation officer—to the stand (J-A. 38, 58, 75). The 
substance of their testimony, summarized supra pp. 3-9, 
was that Graves had no official duties to perform on the 
evening in question, that he was well aware of the limita- 
tions placed upon his use of the vehicle both by Army Reg- 
ulations and by specific instructions given to him on at 
least two occasions in the month preceding the accident 
(J.A. 78, 83). Further, Graves testified that his excursion 
was made without permission or authorization, without a 
trip ticket and in direct violation of his instructions (J.A. 
63, 64). The court itself personally conducted a very 
thorough examination of Sergeant Graves to be. certain 
that all the facts concerning the issue of ‘‘scope of employ- 
ment”? were fully developed.* 


4The court’s careful examination of Graves disclosed that the 
accident happened when Graves had “no official duty,” that he had 
taken the vehicle without a trip ticket, that he had on previous 
occasions never used the truck without a trip ticket, that he knew 
that trip tickets could be obtained only for official business, and 
that getting a haircut “was personal” and “not official business” 
(J.A. 62-65): 
The Court: But you had no official duties whatever after 
five o’clock on Saturday, February 23rd? 
The Wrrness: No, sir. 
The Courr: And the accident happened that night, is that 
right? 
The Witness: Yes, sir. 
The Cover: What time was it that you left your head- ~ 
quarters there to go get this haircut? 
The Wrrness: As I say, it was sometime around nine 
o’clock. ” 
The Courr: Nine o’clock at night? 
The Wrrness: Yes, sir, I think it was a little after nine. 
The Court: And you had no official duty at that time? 
The Wrrnzss: No, sir. 
The Court: You got no trip ticket for it? 
The Wrrness: No, sir, I had no trip ticket for no day, sir. 
The Courr: Keep your voice up, please. The other people 
have to hear this, and the reporter also. 
Did you know, at the time, that you were driving the vehicle 
unlawfully? 
The Wrrness: Well, I had no trip ticket, sir, but I felt that 
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On the basis of this evidence the district court found (1) 
that Graves was not “acting to further the official purposes 
of the Government”? when he ‘took an army truck while he 
was ‘off duty’ without authorization, without trip tickets 
stamped ‘off-post’, allegedly to get a haircut in Bowling 
Green,”? (J.A. 13) and (2) that Graves was ‘‘ off-duty, 
subject to the control of no one but himself on an unauthor- 
ized mission’? (J.A. 14). The court explicitly stated that 
its decision was based ‘‘upon all the evidence presented 
in open court,” and ruled that the plaintiffs had failed to 
establish by a preponderance of evidence that Graves was 
‘within the scope of his employment at the time of the 
accident?’ (J.A. 14-15). Judgment was thereupon entered 
for the United States (J.-A. 15). Thereafter, plaintiffs 
appealed to this Court (J.A. 16) contending, inter alia, that 
the district court, by applying ‘‘federal law’’ to the issue of 
scope of employment, had denied them the benefit of a favor- 
able presumption under Virginia law. While the cases were 
in this posture the Supreme Court of the United States 
decided the case of Williams v. United States, 350 U. S. 857, 
in which it held that the question of respondeat superior 
was to be decided by reference to the law of the state in 


a i ee ee ee 
it would have been all right, had it been somebody asked me 
for it. 

The Courr: Had you, on previous occasions, used this same 
truck without a trip ticket? 

The Wrrness: No, sir. 

The Court: For what kind of a trip? Well, what made you 
feel it would be all right then? 

The Witness: I thought maybe I could have got a trip 
ticket from somebody, or asked them for one, sir. 

The Court: Well, did you say trip tickets were issued for 
non-official trips of that kind? Had you ever heard of any 
trip ticket having been issued for a soldier getting a haircut at 
Bowling Green? 

The Witness: Well, no, sir. 

The Courr: Was it your understanding that trip tickets 
were used only for official business? 

The Wrrness: Yes, sir, I knew that, sir.. 

The Covet: And this was not official business. What made 
you feel you could get a trip ticket then, to get a haircut, 
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which the accident took place. This Court, without express- 
ing an ‘‘opinion as to the result of any presumption, ques- 
tion of negligence, or other matters involved,”’ reversed the 
district court per curiam, and directed that the law of Vir- 
ginia, the situs of the accident, be applied on the issue of 
respondeat superior ® (J.A. 30). 

On the remand, the case was submitted on the original 
transcript of testimony and evidence to the same judge of 
the district court who originally heard the case. The judge 
filed an opinion on March 14, 1958 (J.A. 30), finding that 
the negligence of the Army driver caused the accident. On 
the issue of scope of employment, the court noted that 
‘‘onder Virginia law ° ° * plaintiffs have the advantage 
Sy cits ROTO Wile PRIORI Ore Tee a OO 


which was personal—personal to you, of course; what made 
you feel that way about it? 

The Wrrness: Well, I just thought maybe I might have 
asked them, and they would have let me go by. 

The Covrr: They might have waived the rule? 

The Wrrness: Yes. 

The Courr: They would have to waive the rule to give you 
that, wouldn’t they? 

The Wrrness: Yes, sir. That wasn’t the general rule. That 
wasn’t the policy. 

The Court: What is that? 

The Wrrness: That isn’t the rule, sir. 

The Courr: What isn’t the rule? 

The Wrrness: For me to get a haircut with a Government 
vehicle. 

The Covrr: The rule is not to issue a trip ticket for hair- 
cuts, personal business? 

The Witness: That is right, sir. “ 

The Courr: Had you ever, on any prior occasion used that 
truck for personal activities of your own? 

The Witness: No, sir. I had only been there twenty-three 
days, sir. 

The Courr: Well, now, I didn’t ask you how long you had 
been there. I asked you this question: whether, on any prior 
occasion, you had used that truck for any personal activity 
of your own. 

The Wirness: No, sir. 


5 Baker v. United States, Lewis v. United States, Waller v. United 
States, 230 F. 2d 831. 
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of a presumption of agency which arises when it is estab- 
lished that the defendant is the owner of the ear’’ (J.A. 
32). The court then discredited the testimony of Sergeant 
Graves that the purpose of his personal excursion was to 
get a haircut and held that “‘the Government has not proved 
by positive facts that the presumption of agency is untrue”’ 
(J.A. 34). Accordingly, the court ruled that, the pre- 
sumption not having been overcome, the Sergeant was 
within the scope of his employment (J.A. 34). Judgment 
for plaintiffs was entered on March 27, 1958 (J.A. 34-37). 
The judgment of the district court awarded damages of 
$12,000:in No. 14,553 to be distributed as follows: Margaret 
Baker, widow, $8,000; Yvonne Baker, daughter, $2,000; and 
Christine Baker, daughter, $2,000. In No. 14,554 the court 
awarded $550 to Vergie Ellen Lewis. In No. 14,555 the 
court awarded $950 to Percy Waller (J.A. 36). Notices 
of appeal were filed on May 26, 1958 (J.A. 37). 


STATEMENT OF POINTS 


1. The district court erred in entering judgment for 
appellees. , 

9. The district court erred in holding that appellant had 
not rebutted the presumed fact of scope of employment. 


SUMMARY OF ARGUMENT 


The sole issue presented by this appeal is whether, using 
the law of Virginia as a measure, Graves was acting within 
the scope of his employment at the time of the collision.* 

As properly noted by the lower court, there is a presump- 
tion under Virginia law that an employee who is driving 
the vehicle of his employer is acting within the scope of his 
employment. After noting in Point A that Virginia, like 
other states, has consistently limited respondeat superior 


6 The record convinces us that the finding of negligence is not 
substantiated by the evidence. However, in order to focus the 
attention of this Court on the more fundamental error of the district 
court, with respect to the scope of employment issue, we do not 
challenge the finding of negligence here. 
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liability to situations where the servant was, at the time 
of the accident, within the scope of his employment, we 
point out in Part B, below, that the presumption of seope 
of employment is of a mandatory nature, i.e., unless the 
defendant puts on some evidence, the presumption will 
require a directed verdict for the plantiff.. However, as 
is true with all mandatory presumptions, it can be rebutted, 
and once rebutted it drops from the case completely.* The 
question of how much evidence will rebut the presumption 
has been answered by the Virginia courts to be ‘‘positive 
facts.”’? The lower court held that the Government had not 
shown by ‘‘positive facts’? that Graves was not acting 
within the scope of his employment and so had not rebutted 
the presumption. The court, to reach this conclusion, dis- 
credited the uncontradicted testimony of the Government 
witnesses. This, we believe, constitutes reversible error. 
As we show in Point B, below, the Virginia court has con- 
sistently held that uncontradicted evidence cannot be 
rejected, and the presumed fact must fall in the face of 
uncontradicted testimony to the contrary. Barnes v. 
Hampton, 149 Va. 740, 141 S.E. 856; Western Union Tel. 
Co. v. Phelps, 160 Va. 674, 169 S.E. 574; Kavanaugh v. 
Wheeling, 175 Va. 105, 7 S.E. 2d 125. If not inherently 
incredible, the uncontradicted testimony, rather than the 
presumption, must be accepted, as a matter of law. Barnes 
v. Hampton, supra. In Part C, below, we point out that 
the uncontradicted evidence in the record shows that 
Graves had taken the vehicle off post, without permission 
or authorization, without a trip ticket, and in violation of 
specific instructions. In these circumstances, Virginia law 
demands judgment for the appellant as a matter of law. 


7In cases under the Tort Claims Act which are tried without a 
jury, entry of judgment for the plaintiff, rather than a directed 
verdict, is called for where the facts warrant such relief. 

8 At this juncture, if the plaintiff is to escape a directed verdict 
against him, he must prove by affirmative evidence, that part of 
his case, which was previously assumed by operation of the pre- 
sumption. 
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ARGUMENT 


A. The Virginia Rule of Respondeat Superior Imposes 
Liability Only When The Employee Was On Hts Em- 
ployer’s Business At The Time Of The Tort. 


It is axiomatic that to hold a master vicariously liable 
for the torts of his servants, the servant, at the time of the 
accident, must be, ‘‘conducting the master’s affairs * ° °. 
The master’s responsibility cannot be extended beyond the 
limits of the master’s work.’? Standard Oi Co. v. Ander- 
son, 212 U.S. 215, 221; Balinovic v. Evening Star Newspaper 
Co., 72 App. D.C. 176, 113 F. 2d 505, 506 (C.AD.C.), certio- 
rari denied, 311 U.S. 675. The ‘“‘ground of liability of the 
master for the negligent act of the servant is that the serv- 
ant is conducting the master’s affairs.”” United States v. 
Eleazer, 177 F. 2d 914, 916 (C.A. 4), certiorari denied, 339 
U.S. 903. Obviously, if the employee is not prosecuting his 
master’s business, but is, rather, on a personal excursion 
for his own purposes, his acts, cannot upon the doctrine of 
respondeat superior, be imputed to the employer. ‘‘No 
jurisprudence with which we are familiar holds to the con- 
trary or states the principle differently. * * °’? Johnson 
v. Esso Standard Oil Co., 211 F. 2d 397, 399, 400 (C.A. 5). 

Virginia adheres to these principles. It recognizes that 
the touchstone for imposing vicarious liability by respon- 
deat superior is the servant’s furtherance of his master’s 
business at the time of the accident. The Virginia cases 
hold with unanimity that there can be no vicarious liability 
for a servant’s torts if the tort occurs when the servant, 
although using his master’s vehicle, is off duty, with no 
duties to perform and is on a personal excursion for his 
own purposes. Beasely v. Whitehurst, 152 Va. 305, 147 
S.E. 194; Virginia Ice, etc. Corp. v. Coffin, 166 Va. 154, 184 
S.E. 214; Cohen v. Meador, 119 Va. 429, 89 S.E. 876; Flana- 
gan v. Kellam, 187 Va. 754, 48 S.E. 2d 69; Kavanaugh v. 
Wheeling, 175 Va. 105, 7 S.E. 2d 125; Bivens v. Manhattan 
for Hire Car Corp., 156 Va. 483, 159 S.E. 395; Master Auto 
Service v. Bowden, 179 Va. 507, 19 S.B. 2d 679; Barnes v. 
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Hampton, 149 Va. 740, 141 S.E. 836. Kidd v. DeWitt, Jr., 
128 Va. 438, 105 S.E. 124. 

These same cases also announce the rule that the plaintiff 
must prove not only the master-servant relationship but, 
further, ‘‘that the servant at the time of the commis- 
sion of the tort was about his master’s business,’’ or 
‘“‘that the servant was acting within the scope of his em- 
ployment.’’ Kidd v. DeWitt, Jr., 128 Va. 438, 443, 105 S.E. 
124, 125; Master Auto Service v. Bowden, 179 Va. 507, 510, 
19 S.E. 2d 679, 680. There is, however, a presumption, 
recognized in Virginia, that if a plaintiff proves the master- 
servant relationship and the master’s ownership of the 
vehicle, the last essential element to his recovery, viz., scope 
of employment, will be presumed. Sydnor & Hundley v. 
Bonifant, 158 Va. 703, 164 S.E. 403; Crowell v. Duncan, 145 
Va. 489, 134 S.E. 576; Barnes v. Hampton, 149 Va. 740, 141 
S.E. 836; Kavanaugh v. Wheeling, 175 Va. 105, 7 S.E. 2d 
125. It is this presumption upon which appellee must rely 
to supply to his case the element which was totally lacking 
in his proof. Since he introduced no evidence whatsoever 
on the issue of scope of employment, his case must succeed 
or fall on whether the presumption has been overcome by 
the uncontradicted testimony of the three witnesses for the 
Government that, in fact, Graves was beyond the scope of 
his employment, and was operating the vehicle in’ direct 
violation of specific instructions. 


B. Appellant Was Entitled to Judgment as a Matter of Law, 
Since, Under Virginia Law, the Uncontradicted Testi- 
mony That Graves Was Beyond the Scope of His 
Employment Destroyed the Presumption. 


1. The character of the presumption. The term ‘‘pre- 
sumption”’ has been used by courts and textwriters to con- 
note various things and in various contexts. As a result, 
a good deal of confusion has been engendered with respect 
to the precise nature of a particular presumption and the 
procedural effect which it has on the course of atrial. At 
the outset, it is well to clarify some of this confusion by 
ascertaining the type of presumption here involved and to 





note the procedural effects which have been given to it 
by the Virginia court. 

Generally speaking, a presumption is either conclusive, 
mandatory or permissive. A conclusive presumption is, 
of course, irrebuttable and becomes, in application, a sub- 
stantive rule of law.® See, Model Code of Evidence, p. 306. 
The two other types of presumptions can be classified ac- 
cording to the effect that they have on a motion for a 
directed verdict at the close of the plaintiff’s case. A man- 
datory presumption will require, in the absence of rebutting 
testimony, a finding for the plaintiff that the presumed fact 
does exist, whereas a permissive presumption will merely 
require that the case be submitted to the trier of fact on 
the strength of the basic facts for its decision whether the 
presumed fact exists.’° This last type of presumption has 
also been called an inference. 9 Wigmore, Evidence, § 2491; 
Thayer, A Preliminary Treatise on Evidence At The Com- 
mon Law, 317, 328. 

The Virginia court has made it abundantly clear that 
the presumption of ‘‘scope of employment’’ here under 
consideration is of a mandatory nature. If the basic facts 
of a master-servant relationship and the master’s owner- 
ship of the vehicle are established, the presumed fact of 
scope of employment will arise, and in the absence of any 
evidence tending to show the non-existence of the presumed 
fact, a directed verdict for the plaintiff is proper. Sydnor 
é Hundley v. Bonifant, 158 Va. 703, 707, 164 S.E. 403, 404 ; 
Crowell v. Duncan, 145 Va. 489, 502, 134 S.E. 576, 579. Thus, 
one of the procedural effects which this presumption has, is 
that a plaintiff, such as appellee, without proving ‘‘scope 
of employment”’ by affirmative evidence, is protected from 


® Appellees do not and cannot contend that the presumption of 
“scope of employment” is conclusive. A similar contention has 
already been rejected by the Virginia courts. See, ¢.g., Kavanaugh 
v. Wheeling, 175 Va. 105, 113, 7 S.E. 2d 125, 128; Crowell v. Duncan, 
145 Va. 489, 500, 134 S.E. 576, 579. 


10 For a discussion on the classification of presumptions see Note, 
A General Discussion of the Theory of Presumptions, 45 Geo. L.J. 
412, 415-417. 
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a directed verdict against him, and, furthermore, in the 
absence of any rebutting testimony, is entitled to a verdict 
in his favor. At this stage of the trial, the presumed fact 
has arisen to provide for a plaintiff, at least prima facie, an 
element which is a sine qua non to recovery. 

But, as we noted above, the presumed fact can be over- 
come. The Virginia court has held that the ‘‘burden of 
proof”’ is upon the defendant to show that the servant was 
acting beyond the scope of employment. Bryant v. Bare, 
192 Va. 238, 64 S.E. 2d 741; McNeill v. Spindler, 191 Va. 685, 
62 S.E. 2d 13. It is not entirely clear whether the term 
‘‘burden of proof”, which is used to describe the burden 
placed on a defendant, refers to the burden of proceeding 
with evidence or the burden of persuasion, or both. Under 
the Thayer-Wigmore thesis the burden of persuasion re- 
mains with the plaintiff at all times, and the only thing that 
shifts from one party to the other is the burden of proceed- 
ing with evidence." Assuming that this axiom is correct, 
‘‘burden of proof’? must mean merely the burden of pro- 
ceeding with evidence to show the non-existence of the 
presumed fact.* In any event, no matter what burden is 
placed upon the defendant by the operation of this pre- 
sumption, it is clear here, that the presumption has been 
dissipated by the uncontradicted testimony of Sergeant 
Graves, the Post Commandant, and the motor pool officer 
that, in fact, Graves was beyond the scope of his employ- 
ment. 


2. The quantum of evidence necessary to destroy the pre- 
sumed fact. Perhaps the most confusing point in the area 


11 Thayer, A Preliminary Treatise On Evidence At The Common 
Law, 364-370; 9 Wigmore, Evidence, § 2489. This view has been 
accepted and approved by the Model Code of Evidence as being 
“in accord with the decisions of the United States Supreme Court 
and of the courts of last resort in a number of states. It is sup- 
ported by countless dicta and has the approval of distinguished 
commentators”. Model Code of Evidence, Sec. (a), p. 314. See 
also Bohlen, The Effect of Rebuttable Presumptions of Law Upon 
the Burden of Proof, 68 U. of Pa. L. Rev. 307. 

12 Johnson v. Commonwealth, 188 Va. 848, 855, 51 S.E. 2d 152, 
155, appears to accept this view. 
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of presumptions is the quantum of evidence which a defend- 
ant must adduce to overcome or dissipate a presumption. 
The difficulty is caused by the fact that different standards 
are applied to the same presumptions, and, indeed, dif- 
ferent standards are sometimes reflected in the same 
opinion. The lower court in its opinion referred to a Vir- 
ginia case in which the standards were ‘‘positive’’ or 
‘‘ascertained’’ or ‘‘established’’ facts (J.A. 32). Applying 
these criteria to the case, the court reached the conclusion 
that ‘‘the government has not sustained its burden of prov- 
ing by positive facts that the presumption of agency is 
untrue’’ (J.A. 34). The Virginia court has also held, how- 
ever, that ‘‘the burden is on the master to prove that the 
servant was not acting within the scope of his employment 
when he committed the tort’’ * without any reference what- 
soever to a standard such as “‘positive’’ facts or ‘‘ascer- 
tained’’ facts. The court has also held that ‘‘the presump- 
tion * * * is rebutted or overcome by substantial evi- 
dence * * * tothe contrary.’’* Thus, it appears that the 
court has applied one standard at one time, a different 
standard at another time and in some cases no standard 
at all. 

But these various standards have at all times yielded to 
the one rule which has been consistently and unwaveringly 
applied to cases, such as this case, where there is uncon- 
tradicted evidence against the presumed fact. The Vir- 
ginia Supreme Court has held, without exception, that 
uncontradicted testimony that the servant was beyond the 


13 For example, a court may use “contrary”, “substantial” and 
“competent” in the course of the same opinion. Harlem Taxicab 
Ass’n v. Nemesh, 89 US. App. D.C. 123, 124, 191 F. 2d 459, 561 
(C.A.D.C.). 

The Model Code of Evidence lists five standards that courts 
have applied. Model Code of Evidence, 309-311. See, also, Mor- 
gan, Instructing the Jury upon Presumptions and Burden of Proof, 
47 Harv. L. Rev. 59, 60-62, where eight standards are listed. 

14 Bryant v. Bare, 192 Va. 238, 248, 64 S. E. 2d 741, 747, citing 
McNeill v. Spindler, 191 Va. 685, 62 S.E. 2d 13, 18. 

18 Kavanaugh v. Wheeling, 175 Va. 105, 113, 7 S.E. 125, 128. 
(Emphasis added). 
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scope of his employment destroys the presumption. Even 
a jury verdict for the plaintiff, in such a case, will be set 
aside, since a jury cannot reject this testimony in favor of 
a presumed fact. Kavauaugh v. Wheeling, 175 Va. 105, 
114, 7 S.E. 125, 128; Barnes v. Hampton, 149 Va. 740, 744, 
141 S.E. 836, 8837; Western Union Tel. Co. v. Phelps, 160 
Va. 674, 681, 169 S.E. 574, 577; McNeill v. Spindler, 191 Va. 
685, 695, 62 S.E. 2d 13, 18; Virginia Ice, etc. Corp. v. Coffin, 
166 Va. 154, 157, 184 S.E. 214, 215. It can make no difference 
whatever, to the application of this rule, that the jury 
may have disbelieved the testimony on the ground of credi- 
bility. As was pointed out by the court in Barnes v. Hamp- 
ton, 149 Va. at 744, 141 S.E. at 837, the 


* * * [S]tatements, * * * not being inherently incredible 
the jury were unauthorized in rejecting them. The jury 
may have disbelieved both of these witnesses and their 
testimony may have been in fact untrue, but mere be- 
liefs or surmises are not sufficient. There must be 
some evidence in order to support the verdict and we 
are unable to find any in the record of this case. (Em- 
phasis added.) 


Thus, in Kavanaugh v. Wheeling, supra, a case strikingly 
similar to this case, an employee, while driving his em- 
ployer’s vehicle, was involved in a collision with the plain- 
tiff. The plaintiff proved, as appellees did in this case, the 
fact of the master-servant relationship and the master’s 
ownership of the vehicle. The defendant-owners testified 
that the operator had been given specific instructions not to 
use the vehicle for his own purposes and the operator testi- 
fied that he was in violation of those instructions and on a 
personal mission of his own. The jury found for the plain- 
tiff. On appeal, the Supreme Court of Virginia held: 


This evidence [testimony by the defendants] is entirely 
credible and if it is true, and im the absence of con- 
tradiction it must be accepted as true, then the course of 
action adopted by Hurley, contrary to his instructions, 
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was without the scope of his employment. The pre- 
sumption created in favor of the plaintiff, therefore, 
fails because the positive facts in question created a 
different situation from that upon which the presump- 
tion was based. That which was supposed to be true 
by presumption or inference has been proven to be 
without foundation. [175 Va. at 114, 7 S.E. 2d at 128) 
(Emphasis added.) 


The force of this rule cannot be removed by a finding 
that the Government has not proved by positive facts the 
absence of scope of employment (J.A. 34) for the uniform 
and uncontradicted testimony of Graves, the driver, the 
Post Commandant, and the motor-pool officer was that 
Graves was acting in direct violation of instructions which 
had been given to Lim personally at least twice, that he 
had no official duties to perform, that he had taken the 
vehicle without authorization or permission, and that he 
was on a personal mission of his own. This is precisely 
what the Virginia court has called ‘“‘positive facts’? (175 
Va. at 114, 7 S.E. 2d at 128), and ‘cin the absence of con- 
tradiction it must be accepted as true”’ (ibid.). 

Similarly, in Barnes v. Hampton, supra, the servant was 
snvolved in a collision while operating his master’s vehicle. 
The plaintiff introduced no evidence on the issue of scope of 
employment. In the words of the Virginia Supreme Court, 
strikingly apposite to this case: 


The evidence relied upon to establish the relation of 
master and servant, indeed the only evidence on the 
subject, is that of the defendant [master] and Marts 
[servant], and from their statements it seems clear that 
Marts in his trip to Ocean View in the car and his 
return with defendant’s friend, was acting for and 
under the direction of defendant. The same witnesses 
that establish this fact are equally as clear and em- 
phatic in their testimony, when they say that Marts was 
not directed or authorized to use the car during the 
night of the accident and was not on any mission for the 





18 


defendant at that time. [149 Va. at 743-744, 141 S.E. at 
837]. 


The court then reiterated the rule that uncontradicted 
testimony cannot be rejected in favor of a presumption and 
concluded that the defendant ‘‘has overcome the burden 
and established the non-existence of the relation at the 
time the injury was inflicted upon the plaintiff, by positive 
and uncontradicted evidence’’ (zbid.). 

Again, in Western Union Tel. Co. v. Phelps, supra, the 
court was confronted with a jury verdict in favor of the 
plaintiff notwithstanding uncontradicted testimony con- 
trary to the presumed fact. After reviewing the applicable 
cases the court stated: 


If we indulge the rebuttable presumption that the em- 
ployment is presumed to have existed at the time of the 
injury on account of the relation of master and servant 
having been established, then the presumption 4s com- 
pletely annihilated by the uncontradicted testimony 
which shows that at the time in question Webb was on 
no business of the company. [160 Va. 681, 169 S.E. at 
576] (Emphasis added.) 


This well-settled rule that a presumed fact must give way 
to opposing, uncontroverted testimony is not, of course, 
unique to Virginia. The Model Code of Evidence, in adopt- 
ing the rule, has posited the following illustration: 


In an action by P against D for injuries caused by the 
negligence of X while driving D’s automobile, the estab- 
lishment of the fact that the automobile was owned by 
D created a presumption that X was driving with D’s 
permission. D testified that he had forbidden X to 
drive the automobile. There was no other evidence 
upon the question of permission. The judge must 
instruct that X was driving without permission even 
though he disbelieves D’s testimony. [Model Code, p. 
317, Dlustration 1.] (Emphasis added.) 
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This rule has been accepted by the highest courts of the 

states of New York,* Pennsylvania,” Washington,” and 
numerous others.”® Indeed, the decisions of this Court have 
consistently adhered to the same rule.” 
Thus, in Curry v. Stephenson, 58 App. D.C. 162, 26 F. 2d 
534 (C.A.D.C.), this Court, after reviewing the presumption 
and the uncontradicted testimony against the presumed fact, 
remarked : 


As the case stood, therefore, when the motion for 
directed verdict was interposed, the uncontradicted 
evidence was to the effect that on the night in question 
Trymon was in possession of the car and driving it on 
a mission of his own. In such a situation the defend- 
ant was not liable. * * * [Citing cases.] 

There was, therefore, no issue to be submitted to the 
jury ** *. [26 F. 2d at 536.) 


Again in Rosenburg v. Murray, 73 App. D.C. 67, 116 F. 2d 
552 (C.A.D.C.), the court invoked the now familiar rule 


in a case involving the statutory presumption of consent ™ 
in these words: 


In the case under consideration appellant testified 
positively and unequivocally that Dyson has taken the 
car without his knowledge, authority, or consent, and 


18 Potts v. Pardee, 220 N.Y. 431, 116 N. E. 78. 

1? Lotz v: Hanlen, 217 Pa. 339, 66 A. 525. 

18 Babbit v. Seattle School District No. 1, 100 Wash. 392, 170 
Pac. 1020; Feldtman v. Russak, 141 Wash. 287, 251 Pac. 572. 

199 Wigmore, Evidence, § 2491. 

20 For a graphic analysis of this presumption in the District of 
Columbia, see Note, Motor Vehicle Presumptions Imputing Tort 
Liability in the District of Columbia, 45 Geo. L.J. 429, 472. 

21D.C. Code Anno. § 40-424 (Supp. 1956). 49 Stat. 168, the 
original statute, contains the identical language. Although the 
presumptions of “consent” and “scope of employment” operate to 
furnish markedly different presumed facts, nevertheless, this and 
other courts have equated the two with respect to the evidence 
necessary to rebut them. 
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his uncontradicted statement to this effect, of course, 
overcame the statutory presumption, just as similar 
testimony overcomes, as we have often held, the com- 
mon-law presumption that an agent is on his master’s 
business when he drives his master’s car. [116 F. 2d at 
553.5 > 


Since, as we point out below, the testimony in this case 
showing the non-existence of the presumed fact was uncon- 
tradicted, application of the well-settled rule here requires, 
we submit, reversal of the judgments below. 


C. The Testimony on the Issue of Scope of Employment 
Was Uncontradicted. 


We turn now to the question whether the testimony of 
Graves, the Post Commandant, and the motor-pool officer 
was ‘‘uncontradicted”’ on the issue of scope of employment. 

This testimony has been summarized above in the state- 
ment pp. 3-5. Captain Dougherty, the motor-pool officer, tes- 
tified that when Graves first came to CampA.P. Hill a vehicle 
was issued to him ‘‘for the purpose of going to and from 
the assigned mess hall, which was on the main post, to his 
assigned billet, * * * and for any official use’? (J.A. 76). 
At the time the vehicle was issued to him, Graves was given 
instructions concerning the limitations on his use of the 
vehicle (J.A. 76). He was told that a trip ticket would be 
necessary for any use of the vehicle (J.A. 76), and that his 
trip ticket had to be stamped ‘‘Off-Post’”’ before he could 
leave the reservation (J.A. 76). In addition, these specific 
instructions were repeated to him again by the motor-pool 
officer when it came to his attention that Graves had not 
maintained the vehicle in the required condition (J.A. 93). 
On cross-examination, the officer did not change his testi- 
mony in any respect. Although counsel for appellees at- 
tempted to attack the credibility of this witness by the use 


22 See, also, this Court’s opinions in Peabody v. Marlboro Im- 
plement Co., 63 App. D.C. 288, 72 F. 2d 81, certiorari denied, 293 
US. 601; Simon v. City Cab Co., 64 App. D.C. 364, 78 F. 2d 506, 
certiorari denied, 296 U.S. 640. 
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of alleged prior inconsistent statements in answers to in- 
terrogatories, when the relevant cross-examination is read 
in its entirety, it appears that a misunderstanding on the 
part of the Captain of relevant dates caused the confusion. 
Captain Doughterty did not in any way change his original 
testimony nor was any evidence introduced contrary to it. 


Graves, himself, under a vigorous examination from the 
bench, testified unequivocally that he had no official duties 
whatever to perform after five o’clock on Saturday, Feb- 
ruary 23 (J.A. 63), that he had never used the truck before 
without a trip ticket (J.A. 64), that it was not the rule to 
issue trip tickets for haircuts, personal business (J.A. 64), 
and that he had never used the truck before for any personal 
business (J.A. 65). Additionally, on direct examination 
he also testified that he was aware of the regulations with 
respect to Army vehicles (J.A. 58), and of the trip ticket 
procedure (J.A. 59), that he had no trip ticket for that day 
(J.A. 59), and that he had no permission * to use the vehicle 


23 The district court remarked in the course of its opinion that, 
“whether he had implied permission to use the army vehicle for 
any purpose, is unclear.” (J.A. 34.) This statement is totally im- 
material and cannot serve as a basis for liability for two reasons. 
In the first place, even if there were implied consent, it would not 
improve appellees’ position for not even express consent of a 
superior officer can convert an unofficial mission into an official one. 
United States v. Lushbough, 200 F. 2d 717 (C.A. 8); Parrish v. 
United States, 95 F. Supp. 80 (M.D. Ga.) ; see also, United States 
Fidelity and Guaranty Co. v. Mann, 73 F. 2d 465 (C.A. 4). 
A fortiori implied consent cannot. 

Furthermore, there must be more than consent to the use of a 
Government vehicle to fasten liability upon the United States. The 
basic precondition of federal liability under the Tort Claims Act 
is the requirement of 28 U.S.C. 1346(b) that the tort of the Gov- 
ernment employee be committed while he was acting within the 
scope of his employment. The basic common law respondeat su- 
perior is the only liability that the United States has consented to. 
Mere ownership of the vehicle with consent cannot be the predi- 
cate of liability of the United States. As the Fifth Circuit pointed 
out in, In re Texas City Disaster Litigation, 197 F. 2d 771, 776, 
“liability because of the ownership of property is not included in 
the Act.” The Supreme Court affirmed that position sub nom 





22 


on that evening (J.A. 59). The only purpose of the trip 
that evening was for a haircut (J.A. 60). His testimony 
during a searching cross-examination was precisely the 
same (J.A. 66-75). Colonel Raymond also testified that 
Graves had no official duties to perform (J.A. 49). Ap- 
pellees introduced no evidence whatsoever contrary to this 
testimony. 

In sum, the testimony of the three witnesses for the 
United States, if true, ‘‘and in the absence of contradiction 
it must be accepted as true’’ (175 Va. 114, 7 S.B. 2d at 
128), establishes, beyond peradventure of doubt, that Graves 
took this vehicle while hz had no official duties to perform, 
after duty hours, while he was on & pass, without permission 
or authorization, without a trip ticket, in direct violation 
of instructions of which he was aware, and which had been 
communicated to him personally on at least two occasions, 
and for a purpose which was personal only to himself. In 
these circumstances, it is abundantly clear that ° ‘at the time 
of the commission of the tort [he] was [not] about his 
master’s business, and [he] was [not] acting within the 
scope of his employment.”’ Kidd v. DeWitt, Jr., 128 Va. 438, 
443, 105 S.E. 124, 125. Confronted with such clear, explicit 
and uncontradicted testimony, it cannot be gainsaid that, 
according to Virginia law, the presumed fact has been re- 
butted. Accordingly, an element, essential to the plaintiff’s 
case, is totally lacking. 


Se ee 
Dalehite v. United States, 346 US. 15, 45, expressly holding that, 
“Hiability does not arise by virtue either of United States owner- 
ship of an inherently dangerous commodity or property.” Accord: 
United States v. Hull, 195 F. 2d 64,67 (C.A. 1) (per Chief Judge 
Magruder). 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted, 
that the judgment of the district court should be reversed 
and the cases remanded with instructions to enter judg- 
ment for the defendant in all three cases. 
Grorce Cocuzan Dove, 
Assistant Attorney General. 
Ouiver GascH, 
United States Attorney. 
Morton HoLLaNnDeEER, 
Attorney, Department of Justice. 
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